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QUESTION PRESENTED 


Whether Section 39 of the Trading With the Enemy Act, as 
amended, which prohibits return of World War II vested prop¬ 
erty to a national of Germany, precludes recovery of such prop¬ 
erty by a citizen of Germany. 


(i) 
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STATEMENT 

Appellant’s suit is for the return of property vested pursuant 
to Section 5 (b) of the Trading With the Enemy Act (40 Stat. 
415 as amended, 48 Stat. 179, 55 Stat. 839, 50 U. S. C. App. 
§ 5 (b)) as belonging to a national of Germany. The com¬ 
plaint (Joint App. pp. 2-6) states, inter alia, that plaintiff 
has been a resident of Hawaii since 1896; that he was present 
in Germany between April 1938 and July 1949; that his stay 
in Germany after the outbreak of World War II was involun¬ 
tary; and that, while there, he committed no act hostile to 
the interests of the United States. The complaint also declares 
that plaintiff was born in Germany in 1870 and that he is still 
a citizen of that country. The Attorney General moved to 
dismiss (Joint App. p. 11), contending that appellant’s Ger¬ 
man citizenship, without more, disqualifies him from recovery 
under the Act. The District Court so held, relying on Sec- 

(i) 
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tion 39 of the Act which provides that no property of a Ger¬ 
man or Japanese national vested after December 17, 1941, 
shall be returned to the former owners thereof. The opinion 
is reported in 89 F. Supp. 344. 

STATUTES AND EXECUTIVE ORDERS 

Pertinent sections of the Trading With the Enemy Act (40 
Stat. 411 as amended, 50 U. S. C. App. § 1 et seq .) and Exec¬ 
utive Orders issued thereunder are set forth in the Supple¬ 
ment to the Appellees’ Brief. i 

SUMMARY OF ARGUMENT 

The Trading With the Enemy Act, as adopted in 1917, au¬ 
thorized Executive seizure of enemy property, defining “en¬ 
emy” primarily in terms of residence within enemy territory. 
It also provided a judicial remedy for former owners of vested 
property who could establish that they were non-enemies. 

In December 1941 the vesting powers were greatly extended 
in order to enable the President to cope with the new and per¬ 
vasive techniques of economic warfare employed by the Axis 
powers in their conduct of “total war”. Seizure of the prop¬ 
erty of any foreign national was authorized. “National” was 
defined by the President as including “subject, citizen or resi¬ 
dent,” a definition ratified by the Congress. 

As a result of the World War II enlargement of the vesting 
powers, the Supreme Court in 1947 held that the right to re¬ 
cover vested property must be construed as open only to those 
who are entirely free of enemy taint. Clark v. Uebersee 
Finanz Korp. A. G., 332 U. S. 480. The concept of “enemy”, 
the Court indicated, was no longer confined to persons whose 
connection with the enemy was predicated on residence. The 
precise degree of enemy affiliation which would constitute taint 
was not before the Court, however, and that question was re¬ 
served for future ‘legislative or judicial clarification”. 

In the following year, 1948, Congress added Section 39 which 
categorically prohibits returns to nationals of Germany or 
Japan. While this does not settle all conceivable questions of 
enemy taint, it does mate it absolutely plain, at the least, that 
one who is a German citizen is barred under the Act. A citi- 
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zen of Germany is obviously a national of Germany. That is 
clear as a matter of ordinary English usage and settled as a 
matter of law. And that Congress fully intended what it ex¬ 
plicitly said in Section 39 is confirmed by the legislative history. 

ARGUMENT 

The Trading With the Enemy Act does not permit judicial 
return of World War II vested property to a national of 
Germany; appellant, admittedly a German citizen, is neces¬ 
sarily a German national within the meaning of the Act 

A. Section 5 (b), as amended in December 1941, empowered the President 
to vest the property of an enemy national, L one who is a subject, 
citizen, or resident of an enemy country 

The Trading With the Enemy Act, adopted in 1917, au¬ 
thorized the President to seize enemy property (§ 7 (c)). 
“Enemy” was then defined primarily in terms of residence 
within enemy territory (§2), although also including persons 
doing business in enemy territory and alien citizens, wherever 
resident, whom the President might proclaim to be enemies. 
The Act also provided a judicial remedy to any former owner 
of seized property who could establish that he was not a statu¬ 
tory enemy. Section 9 (a); Von Zedwitz v. Sutherland, 58 
App. D. C. 153,26 F. 2d 525. As the Act stood in World War I, 
a German citizen who was not a German resident and who had 
not been proclaimed an enemy by the President was eligible to 
recover vested property. Stadtmidler v. Miller, 11 F. 2d 732 
(C. A. 2); Vovhnckel v. First Federal Trust Co., 10 F. 2d 19 
(C. A. 9). 

World War II witnessed a radical departure from the merely 
territorial concept of enemy which had dominated in World 
War I, a shift impelled by the hard necessity of taking appro¬ 
priate measures to survive in a world torn by total war. Even 
before this country entered the shooting war against Germany, 
it was notorious that the Axis powers were engaged in insidious 
and unremitting economic warfare against the United States. 
The Axis conducted this campaign, not only through public 
and quasi-public agencies and intrumentalities, but also, per¬ 
haps primarily, through its private citizens living abroad 
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(“Atislandsdeutsche”) and through citizens of neutral and 
occupied countries who were persuaded to march in its fifth 
column. See discussion in Clark v. Uebersee Finanz Korp. 
A. G., 332 U. S. 480, 484-486. Also, United States Treasury 
Department, Administration of the Wartime Financial and 
Property Controls of the United States Government (1942), 
pp. 29-31. 

The first countermeasure taken by the United States in the 
realm of property controls was the imposition of “freezing”, a 
step intimately related to the vesting program which shortly 
followed. On April 10, 1940, two days after the German in¬ 
vasion of Norway and Denmark, the President, declaring a 
state of national emergency, issued Executive Order No. 8389 
(5 F. R. 1400) which prohibited, except as licensed, all trans¬ 
actions involving the property of Norway or Denmark or their 
nationals. 1 The purpose was to prevent the Axis from tapping 
property having a situs in this country by means of the power 
which it could exercise over the nationals of the invaded coun¬ 
tries. “National” was defined in the Order itself (§ 5E (i)) as 
including “subject, citizen, or resident.” 2 On May 7, 1940, 
by Joint Resolution (54 Stat. 179) the Congress explicitly rati¬ 
fied the Order. At the same time, Congress amended Section 
5 (b) so as to confirm the President’s power to regulate and pro¬ 
hibit transactions involving “property in which any foreign 
state or a national * * • * thereof, as defined by the Presi¬ 
dent, has any interest.” 

After Pearl Harbor, Section 5 (b) was again amended, this 
time to arm the President with power to vest the property of 
“any foreign country or national thereof” (§ 301, First War 
Powers Act, 1941, 55 Stat. 839). This “logical extension” of 
the regulatory powers previously granted was designed to 
enable the President to make affirmative use of foreign-owned 
property in the interests of the United States and to assure 

1 As the war in Europe spread, the controls were extended to other coun¬ 
tries and their nationals. Finally, on June 14, 1941, they were extended to 
cover all of continental Europe. Executive Order No. 8785, 6 F. R. 2896. 
The range and effect of these controls are discussed in Propper v. Clark, 
337 U. S. 472. 

* The definition also encompasses persons acting on behalf of nationals and 
corporations owned or controlled by nationals. Section 5E (ii) and (iii). 
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“flexibility of control.” S. Rep. 911, 77 Cong., 1st Sess., pp. 
2-3; H. Rep. 1507,77 Cong., 1st Sess., pp. 2-3 Clark v. Uebersee 
Finanz Korp. A. G., supra, at p. 484; Silesian-American Cor¬ 
poration v. Clark, 332 U. S. 469, 475-477. Prior executive or¬ 
ders were again ratified and the President again authorized to 
prescribe definitions for the terms used (§ 302). 

Delegating his newly acquired vesting powers to the Alien 
Property Custodian, 3 the President reaffirmed the definition of 
“national” previously promulgated in connection with the exer¬ 
cise of the freezing powers and twice previously ratified by the 
Congress. He declared (Executive Order No. 9193, § 10 (a), 
July 6,1942, 7 F. R. 5205) that “the term ‘national’ shall have 
the meaning prescribed in Section 5 of Executive Order No. 
8389”, a definition which, as noted above, explicitly includes 
“subject, citizen or resident.” 4 

The application of this vesting power to the property of an 
enemy national offends no constitutional limitation. “There 
is no doubt”, the Supreme Court has unanimously declared, 
“but that under the war power as heretofore interpreted by 
this Court, the United States, acting under a statute, may vest 
in itself the property of a national of an enemy nation,” 
Silesian-American Corporation v. Clark, 332 U. S. 469, 474. 
And see also United States v. Chemical Foundation, 272 U. S. 
1, 11; Miller v., United States, 11 Wall. 268, 305; Brown v. 
United States, 8 Cranch 110,122; Klein v. Palmer, 18 F. 2d 932, 

’These powers were later transferred to the Attorney General. Execu¬ 
tive Order No. 9788, October 15,1946,11 F. R. 11981. In this brief, the term 
“Custodian” will be used, as the context may require, to refer either to the 
Alien Property Custodian or to the Attorney General as his successor. 

* Section 10 (a) has the following additional proviso, of interest here in 
that it denotes the Presidential practice of using the vesting power sparingly 
in respect of property belonging to persons who, unlike appellant, were not 
physically present within an enemy country: 

“ Provided , hoxcever. That persons not within designated enemy countries 
(even though they may be within enemy-occupied countries or areas) shall 
not be deemed to be nationals of a designated enemy country unless the 
Alien Property Custodian determines: (i) that such person is controlled 
by or acting for or on behalf of (including cloaks for) a designated enemy 
country or a person within such country; or (ii) that such person is a citi¬ 
zen or subject of a designated enemy country and within an enemy-occupied 
country or area; or (iii) that the national interest of the United States re¬ 
quires that such persons be treated as a national of a designated enemy 
country.” 
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934 (C. A. 2). This authority is indeed far less drastic than the 
executive’s wartime power under the Alien Enemy Act (1 Stat. 
447 as amended, 40 Stat. 531, 50 TJ. S. C. § 21) to arrest sum¬ 
marily, to intern, or to deport, in his discretion, all “natives, 
citizens, denizens and subjects” of an enemy country of the age 
of fourteen years and upwards, a power which he exercises free 
of judicial review. 5 Ludecke v. Watkins, 335 U. S. 160. Re¬ 
viewing the cases relating to the status of enemy nationals, 
Mr. Justice Jackson, speaking for the Court, very recently ob¬ 
served ( Johnson v. Eisentrager, 339 U. S. 763, 772-773): 

American doctrine as to effect of war upon the status 
of nationals of belligerents took permanent shape fol¬ 
lowing our first foreign war. Chancellor Kent, after 
considering the leading authorities of his time, declared 
' the law to be that “ * * * in war, the subjects of 
each country were enemies to each other, and bound 
to regard and treat each other as such.” Griswold v. 
Waddington, 16 Johns. (N. Y.) 438, 480. If this was 
ever something of a fiction, it is one validated by the 
1 actualities of modem total warfare. Conscription, 

1 compulsory service and measures to mobilize every hu- 
1 man and material resource and to utilize nationals— 
wherever they may be—in arms, intrigue and sabotage, 
attest the prophetic realism of what once may have 
1 seemed a doctrinaire and artificial principle. With con¬ 
firmation of recent history, we may reiterate this Court’s 
earlier teaching that in war “every individual of the 
one nation must acknowledge every individual of the 
other nation as his own enemy—because the enemy 
of his country.” The Rapid, 8 Cranch 155, 161. See 
also White v. Burnley , 20 How. 235, 249; Lamar v. 

! Browne, 92 U. S. 187, 194. And this without regard 
to his individual sentiments or disposition. The Benito 
Estenger, 176 U. S. 568, 571. The alien enemy is bound 
by an allegiance which commits him to lose no oppor¬ 
tunity to forward the cause of our enemy; hence the 
United States, assuming him to be faithful to his al- 
1 legiance, regards him as part of the enemy resources. 


* Save, of course, as to the presence of the requisite jurisdictional facts. 
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That the United States may take for its affirmative use the re¬ 
sources of the enemy national is thus beyond challenge. 

B. Only those persons who are free of enemy taint or allegiance may sue 
to recover property vested pursuant to Section 5 (b); enemy citizens are 
barred by explicit provision of law (Section 39) 

Congress hastily amended Section 5 (b) in December 1941 
to give the President power to vest the property of alien na¬ 
tionals. But the Act was not otherwise revised. And since 
Sections 2 and 9 (a) remained unamended, an apparent con¬ 
flict resulted. The vesting power had been extended to the 
property of “nationals” but the right to sue for return under 
Section 9 (a) still ran to “non-enemies.” Many persons who 
were obviously within the concept of enemy “national”, as de¬ 
fined by the President pursuant to his World War II powers, 
were not “enemies” as that term had been defined in Section 
2 of the old Act. It was to the resolution of this conflict 
within the statute that the Supreme Court addressed itself 
in Clark v. Uebersee Finanz Korp. A. G., supra. 

1 . The decision in the Uebersee case 

The Uebersee corporation was a holding company organized 
and having its principal place of business in Switzerland. It 
held in its portfolio securities of American issue which the 
Custodian seized in the belief that Uebersee was owned and 
controlled by German nationals.* Uebersee filed suit under 
Section 9 (a), alleging in its complaint that it was not an 
enemy and that it was not owned or controlled, directly or 
indirectly, by an enemy or by a national of an enemy country. 
The Custodian moved to dismiss, contending that since Sec¬ 
tion 5 (b) had conferred the power to vest the property of any 
foreign national Section 9 (a) should be read as open only 
to American nationals. He contended further that the appro¬ 
priate remedy for a Swiss corporation which could prove itself 
free of enemy affiliation was suit for just compensation under 
the Tucker Act (28 U. S. C., §§ 1346, 2401, 2402, 2501). 

The Supreme Court held, however, that Sections 5 (b) and 

• As noted above (Note 2), the definition of “national” takes in a corpora¬ 
tion owned or controlled by “nationals.” 
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9 (a) could be reconciled without doing violence to the pur- - 
pose of the 1941 amendment. The Court recognized that 
under the old Act strictly territorial concepts of “enemy” had 
prevailed and that Uebersee would have been able to recover 
simply by showing that it was organized under the laws of 
Switzerland and that it was not engaged in trade within 
enemy territory. Indeed, after World War I it had been ex¬ 
plicitly held that a corporation organized under the laws of a 
friendly nation could recover under 9 (a) even though its stock 
was wholly owned by enemies. Behn, Meyer & Co. v. Miller, 
266 TJ. S. 457. The Court also took note of the fact that the 
1941 amendment had aimed at reaching persons and corpora¬ 
tions owing allegiance to the enemy or subject to its influence 
and control, stating: 

It was notorious that Germany and her allies had de¬ 
veloped numerous techniques for concealing enemy 
ownership or control of property which was ostensibly 
friendly or neutral. They had through numerous de¬ 
vices, including the corporation, acquired indirect con¬ 
trol or ownership in industries in this country for the 
purposes of economic warfare. Sec. 5 (b) was amended 
on the heels of the declaration of war to cope with that 
problem [pp. 484-485]. 


The Court concluded that the territorial rule of the Behn, 
Meyer case could not be carried over into the amended Act: 
“A construction so destructive of the objections of the 1941 
amendment to § 5 (b) must be rejected” (p. 486). The Court 
also rejected the suggestion that 5 (b) should be construed as 
barring all foreign nationals from suit under 9 (a), stating that 
“the property of all foreign interests was placed within reach 
of the vesting power not to appropriate friendly or neutral 
assets but to reach enemy interests which masqueraded under 
those innocent fronts” (p. 485). The apparent conflict be¬ 
tween the old Act and the 1941 amendment, the Court con¬ 
cluded, should be resolved by holding the definitions of enemy 
in Section 2 to be merely “illustrative, not exclusionary” (pp. 
488-489). The concept of enemy is to be “given a scope which 
helps the amendment of 1941 fulfill its mission” (p. 489); 
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persons “tainted” by ties to the enemy must be deemed within 
its ambit. The Court refrained from defining the precise de¬ 
gree of enemy affiliation which would disqualify a suitor since 
it was bound to assume on the pleadings that Uebersee was 
“free from enemy taint”. The question of degree, it declared, 
“must await legislative or judicial clarification” (p. 490). 

While there consequently remain difficult questions of enemy 
taint as yet unresolved by the courts, e. g., the percentage of 
enemy stock ownership which will taint a corporation organized 
in a neutral or friendly country, there can be little doubt that 
a natural person who is an enemy citizen must be deemed 
tainted; for he is a person “bound by an allegiance which com¬ 
mits him to lose no opportunity to forward the cause of [the] 
enemy”, Johnson v. Eisentrager, supra, at p. 772. 7 If the de¬ 
cision in Uebersee left any room for doubt that an enemy citi¬ 
zen was “tainted” for purposes of suit under the Act, that doubt 
was effectively removed by the addition of Section 39, the fol¬ 
lowing year. 

2. The prohibition in Section 39 

Section 39 was added to the Act on July 3,1948. It provides 
that no property of Germany or Japan or “any national of 
either such country” vested after December 17, 1941 (the date 
when the World War II vesting powers conferred by amended 
5 (b) went into effect) “shall be returned to former owners 
thereof or their successors in interest, and the United States 
shall not pay compensation for any such property or interest 
therein.” The property here in issue was vested by the Cus¬ 
todian in the exercise of his World War II powers long after 
December 17, 1941. The only question remaining is whether 
the former owner here claiming is a national of Germany. Since 
concededly he is and has always been a German citizen, there 
can be but one answer. 

7 It is pertinent to note that when the Uebersee case was subsequently tried 
on the merits by the District Court for the District of Columbia, one of the 
factors which Chief Judge Laws regarded as manifesting enemy taint was 
that the purported owner of the corporate stock, while technically a natu¬ 
ralized citizen of Liechtenstein, continued to show allegiance to Germany, his 
native country. Uebersee Finanz Korp. A. G. v. Clark, 82 F. Supp. 602, 606. 
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“National”, as already observed, has a well settled meaning 
under the Trading With the Enemy Act. It was defined by 
the President to include “subject, citizen, or resident” (Execu¬ 
tive Orders 8389 and 9193, supra), a definition which was twice 
ratified by the Congress (Joint Resolution of May 7, 1940; 
First War Powers Act, 1941). Even aside from the fact that 
the term has been defined for purposes of the Act, we believe 
that there is no conceivable definition of national which would 
not necessarily encompass a citizen of the country concerned. 
In the definitions of the lexicographers, the terms of the Na¬ 
tionality Act and the established usages of international law 
one finds complete and ready confirmation. 

Wharton defines nationality as the “quality which arises 
from being a member of a particular state”, adding that it is 
derived from “place of birth, parentage or naturalization, and 
implies allegiance” [Law Lexicon, 14th Ed., 1938]. In a simi¬ 
lar Vein, Black states that “nationality determines the political 
status of the individual, especially with reference to allegiance” 
and that it “arises either by birth or by naturalization” [Law 
Dictionary, 3d Ed., 1933], 

The concept is also defined with great particularity in the 
Nationality Act of 1940 (54 Stat. 1137,8 U. S. C. § 501) which 
declares: 

(a) The term “national” means a person owing per¬ 
manent allegiance to a state. 

(b) The term “national of the United States” means 
(1) a citizen of the United States or (2) a person who, 
though not a citizen of the United States, owes perma¬ 
nent allegiance to the United States. It does not in 
chide an alien. [Emphasis added.] 

While “national of the United States” is thus a broader term 
thain “citizen of the United States, 8 taking in certain noncitizen 
nationals, 9 citizens of the United States are necessarily na¬ 
tionals of the United States. And equally, under our law, per- 

• See Brassert v. Biddle, 59 F. Supp. 457, 462 (D. Conn.), afTd 148 F. 2d 134 
(O. A. 2). 

• For example, Filipinos had this status before the Islands became in¬ 
dependent in 1946. See Cabebe v. Ache&on, 84 F. Supp. 639 (D. Haw.). 
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sons whose sole citizenship allegiance is to Germany are 
nationals of Germany. 10 

The term “national” also has a long history in international 
law. Moore states that “national character, in legal and diplo¬ 
matic discussions, usually is denoted by the term ‘citizenship.’ ” 
He goes on to point out that “this is not misleading, since citi¬ 
zenship is the great source of national character” [Digest of 
International Law, Vol. Ill, p. 273 (1906)]. Halleck declares 
in his work on International Law: 

Manifest allegiance is a legal incident of birth, and is 
the implied fidelity and obedience due from every per¬ 
son to the political sovereignty under which he is bom. 
This is a principle of universal law, and is sanctioned 
alike by international jurisprudence and by the munici¬ 
pal codes of all countries. [ International Law, 3d Ed., 
1893, Vol. I, p. 401.] 

Hyde makes the comment, particularly apposite here, that “the 
citizen of the United States is necessarily also a national of the 
United States.” International Law, Chiefly as Interpreted and 
Applied in the Urated States, 1922, § 342. A corollary of this 
is the well-recognized principle that even aliens who have de¬ 
clared their intention of becoming American citizens are not 
American nationals and not within this country’s diplomatic 
protection. See Koessler, Rights and Duties of Declarant 
Aliens, 91 U. of Pa. Law Rev. 321, 328. Also, Nationality Act 
of 1940, supra . 

* Appellant seeks comfort from this Court’s decision in McGrath v. Zander, 
177 F. 2d 649. That case, however, related to a dual citizen and has no 
relevance whatever here. Mrs. Zander was a native-born American who 
always retained her American citizenship although it appeared that, under 
German law, she also became a German citizen by virtue of her marriage. 
Both the District Court (80 F. Supp. 453) and this Court held that she should 
be regarded like any other American citizen for purposes of the Act. This 
Court accordingly declared that the “decisive question” In the case was 
whether Mrs. Zander had become a German resident (p. 652). So far as 
citizenship is concerned, the most that the case can stand for is the proposi¬ 
tion that an American citizen does not necessarily cease to be deemed an 
American national under the Act because she is also a citizen of a foreign 
country. In the instant case, of course, there is no question of duality 
of citizenship. 


903093—50 - 3 



12 


Since Section 39 was enacted, four cases have arisen in which 
the issue squarely presented was the capacity of a German 
citizen to recover vested property: Bellman v. Clark , Civ. No. 
47-229, S. D. N. Y. (Clancy, J., November 8, 1948), not re¬ 
ported; Schill v. McGrath , 89 F. Supp. 339 (S. D. N. Y., Kauf¬ 
man, J.); Mittler v. McGrath, Civ. No. 3276-48, D. C. 
(Sbhweinhaut, J., March 31, 1950), not yet reported; and the 
instant case decided below by Judge Tamm. 11 All four District 
Judges agreed that the prohibition was wholly unambiguous 
and operated as a complete bar. Judge Clancy succinctly de¬ 
clared in Bellman: 

Plaintiff is a national of Germany, his German citi¬ 
zenship being admitted. The definition of national as 
citizen was approved by Congress in the Joint Resolu¬ 
tion of May 7, 1940. It was adopted in Executive Or¬ 
der 9193 prescribing for exercise of vesting power. We 
regard it as an originally sensible conclusion without 
reference to any definition. [Supp. p. 32.] 

Judge Kaufman stated in the Schill case: 

Plaintiff was a citizen of Germany at the time when 
the property in question was validly vested, and as such 
he was a “national” of Germany as that term is used in 
the Act [89 F. Supp. at p. 441]. 

Judge Tamm likewise concluded, after a careful examination 
of the legislative history, that the purpose of Section 39 “man¬ 
ifestly was to exclude all citizens and subjects of Germany or 
Japan from recovering property vested in or transferred to the 
Government after December 17, 1941, in accordance with the 
provisions of the Act” (Joint App. p. 17). Judge Schwein- 
haut, expressing his agreement with the prior decisions, ob¬ 
served in the Mittler case: 

The legislative history of the 1948 amendment (Sec¬ 
tion 39) to the Trading With the Enemy Act, as reviewed 
by Judge Kaufman in the Schill case and by Judge 
Tamm in the Guessefeldt case, demonstrates that there 
was Congressional awareness of potential hardships in 

11 The opinions in Bellman and Mittler are reprinted in the Supplement 
hereto, pp. 32-34. 
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individual cases. But the language of the section is 
without ambiguity and this plaintiff is clearly within 
its scope. [Supp. p. 34.] 

That one who is a citizen of Germany is also a national of 
Germany is a proposition which brooks no argument. 

3. Legislative history of the Section 

“Problems of statutory construction do not arise unless the 
meaning of the statute is obscure and uncertain in its relation 
to a set of facts * * Justice Cardozo in Michigan v. 
Michigan Trust Co., 286 U. S. 334, 343. When there is “no 
ambiguity in the terms of the law * * * the meaning of 
[an] act must be found in the language in which it is ex¬ 
pressed”, United States v. Hill, 248 U. S. 420, 424. The lan¬ 
guage in Section 39 being perfectly plain, there would seem 
to be no occasion to look further. Since, however, the appel¬ 
lant vigorously urges that Congress could not really have in¬ 
tended to place aliens resident in this country under the dis¬ 
ability expressed in the statute, it is, perhaps, not inappropriate 
to point out that the legislative history clearly indicates that 
Congress meant exactly what it said. 12 

It is to be noted at the outset that Section 39 was enacted 
as a part of the War Claims Act of 1948 (c. 826, § 12, 62 Stat. 
1246) , a statute which provides compensation to certain classes 
of United States nationals who suffered grievously as a result 
of German or Japanese wartime actions. Among the principal 
beneficiaries of the law are American internees and prisoners of 
war who were the victims of maltreatment while held by the 
enemy. The War Claims Act provides (Section 13 (a)) that 
the source of funds for the payment of these claims shall be 
the net proceeds derived from German and Japanese vested 

a It may also be appropriate to note here that on July 31, 1930, Mr. Far¬ 
rington, the delegate from Hawaii, introduced a bill which would amend 
Section 39 by declaring in substance that it shall not be construed to bar 
suit by any person not resident or doing business in enemy territory (H. R. 
9282). Referring to the decision of the district court below, Mr. Farrington 
declared (Cong. Rec., July 31, 1950, App. p. A5784) that it “shifts the re¬ 
sponsibility to Congress and says Mr. Guessefeldt’s remedy and relief must 
come from Congress.” A bill to change the statute is thus presently before 
the Congress, should it chooee to act upon it. 
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property “covered into the Treasury pursuant to the provisions 
of Section 39 of the Trading With the Enemy Act.” The 
philosophy underlying the provision that American nationals 
who suffered at the hands of Germany and Japan shall be 
compensated out of German and Japanese property sequestered 
by the Custodian was stated by the House Committee as 
follows: 

The policy of nonreturn and noncompensation is a 
sound public policy which should be enacted into law. 
It does not violate any concepts of international law 
or international morality. No essential difference exists 
between private property and public property in the 
case of Germany and Japan. For several years before 
World War II while Germany and Japan were preparing 
to make war upon the United States, property owned in 
the United States by the citizens of both of these coun¬ 
tries was subject to rigid control of their respective gov¬ 
ernments. While the fiction of private ownership was 
retained, actually property of German and Japanese 
nationals in the United States was widely used to ac¬ 
complish the national objectives of those countries. 
[H. Rep. 976,80th Cong., 1st Sess., pp. 2-3.] 

In short, the Congress believed it just and fair that enemy 
assets, both public and private, should be marshalled for the 
purpose of satisfying the claims of American nationals arising 
out of Axis depredations. The individual enemy nationals 
affected, the Congress declared, should look to their own gov¬ 
ernments for compensation. 94 Cong. Rec. 551, 555, 556, 564. 
In this connection, Representative Hinshaw, who was in charge 
of the bill on the House floor, read into the Record a letter from 
the State Department declaring: 

It will be noted, therefore, that the policy of non¬ 
return of German and Japanese assets in the United 
States, as provided in section 1 of H. R. 4044, is in 
e-^cord with that stipulated in international agreements 
in relation to external enemy assets concluded by the 
United States and other countries as a consequence of 
World War II. Moreover, it is assumed that any peace 
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settlements with Germany and Japan will contain pro¬ 
visions for the nonreturn of German and Japanese as¬ 
sets, as well as provisions requiring Germany and Japan 
• to pay compensation to their respective nationals for 
such assets. [Idem. p. 556.] 

Representative Wadsworth commented during the debate that 
it had “become perfectly apparent * * * that war today 
is total war and that the people of a country that goes to war 
under the government of that country must share responsi¬ 
bility for what happens” (idem. p. 551). And Representative 
Dolliver declared that “if there is a Japanese national whose 
property is taken from him by the United States in the exigen¬ 
cies of war, then the duty to compensate that Japanese na¬ 
tional rests not with us but with the Japanese Government” 
(idem. p. 564). 

Recognizing perforce that the policy of the statute was one 
of nonreturn, appellant nonetheless contends that the law was 
intended only to prevent returns to enemies as that term had 
been originally defined in World War I. To this the short 
answer is that stated by Judge Tamm in his opinion below: 

* * * plaintiff argues that Congress did not intend 
§ 39 to be a limitation on §§ 2 and 9 (a), but this argu¬ 
ment is untenable. Had Congress not so intended it 
would have been a simple matter for it to have used in 
§ 39 the language employed in §§ 2 and 9 (a), but in 
choosing the term “national” it must be presumed to 
have intended that that word should be given the mean¬ 
ing which Congress itself had used. [Joint App. p. 18.] 

What is more, the hearings and debate show complete Con¬ 
gressional awareness that the term “national” would take in 
enemy citizens wherever resident and whatever their personal 
disposition toward the enemy. One of the witnesses before 
the Senate Judiciary Subcommittee considering the bill was 
an attorney from the District of Columbia who described him¬ 
self as a specialist in international law. Analyzing the pro¬ 
posed Section 39 he pointed out: 

Section 2 of the Trading With the Enemy Act defines 
enemies under territorial principle, not on the basis 
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1 of nationality. It terms enemies those who live in en¬ 
emy country or enemy-occupied territory. It follows 
1 that the effect of this bill would be an extension of the 
statutory definition of enemies, so as to encompass 
enemy nationals who lived elsewhere than in enemy 
1 or enemy-occupied territory. [Hearings before a Sub- 
'■ committee of the Committee on the Judiciary, 80th 
Cong.. 2d Sess., on H. R. 4044, p. 233.] 

He listed as those who would fall within the scope of its 
language “Germans who left Germany possibly long before 
the war and now live, for instance, in South America or even 
in this country without having acquired another nationality” 
{idem. p. 234). To which Senator Cooper replied, “Is there any 
reason that their property should be returned to them any 
more than a German in Germany?” {ibid.). The same witness 
then submitted a proposal which would have excluded from 
the prohibition of Section 39 German and Japanese nationals 
who resided outside of enemy or enemy-occupied territory, 
provided that they did not aid or abet the enemy {idem. p. 235). 
The amendment was rejected. 

A second attorney expressing his opposition to the bill be¬ 
fore the same subcommittee argued that it was objectionable 
because it failed to “discriminate between friendly aliens and 
unfriendly ones” {idem. p. 255). He called attention to the 
fact that “Japanese friendly aliens could not become American 
citizens” and urged that they should not be barred “because 
technically they are the nationals of Japan and, therefore, 
enemy aliens” {ibid.). He submitted that if the principle of 
nonreturn were adopted there should be “provision for the re¬ 
turn of property to that class of aliens # * * we designate 
as friendly # * *” {ibid.). No action was taken on his 
proposed change. 

The subcommittee also had before it a statement by the 
Japanese-American Citizens League Anti-Discrimination Com¬ 
mittee {idem. pp. 197-198) stressing that “on its face [Sec¬ 
tion 39] seems to deprive some Japanese aliens in the United 
States of their property”. The League went on to recommend 
that “appropriate safeguards be written into the law” for the 
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protection of Japanese nationals living in this country. 13 And 
this recommendation was also rejected. 

When the bill came to the floor of the House, Congressman 
Cox, recognizing that the criterion of nationality left no room 
for distinguishing between the friendly and the unfriendly 
enemy national, observed that “many perfectly innocent peo¬ 
ple will, under the bill, lose their all”. 94 Cong. Rec. 551. 
Perfectly aware, of “potential hardships in individual cases” 
(Mittler v. McGrath, Supp. p. 34), Congress passed the law 
that forbade return to enemy nationals generally. “It is there¬ 
fore clear that Section 39 was intended to apply to all German 
or Japanese nationals living in the United States.” Sch&l v. 
McGrath, supra, at p. 342. 

4. Section 39 and the scheme of the Act 

Mr. Justice Douglas declared in the Uebersee case that it 
was the task of the Court to give to the entire Trading With 
the Enemy Act “the most harmonious, comprehensive meaning 
possible.” Clark v. Uebersee Finanz Korp., A. G., supra, at 
p. 488. It is thus pertinent to observe how Section 39 fits into 
the general scheme of the Act. 

The close relationship between amended 5 (b) and 39 is 
obvious. The former section authorized the taking of the 
property of designated nationals; the latter forbade return to 
nationals of Germany or Japan. The former section became 
effective December 18, 1941; the latter covers all property 
seized subsequent to December 17, 1941. As previously 
pointed out, the whole purpose in amending 5 (b) in 1941 was 
to free the vesting power from the outmoded World War I 
territorial concept of enemy 14 and to enable the President to 
reach all persons and corporations affiliated to the enemy and 
subject to its influence and control. See discussion, supra, 
pp. 35. Appellant nonetheless argues (Br. p. 10 et seq.) that 
Section 39, the complementary section, should be read as if it 

“ A statement by the League to the same effect had also been made in the 
previous session to the House Committee which conducted hearings on the 
predecessor bills. Hearings before the Committee on Interstate and Foreign 
Commerce, 80th Cong., 1st Sess., on H. R. 873, H. R. 1823, H. R. 1000 and 
H. R. 2823, pp. 265-286. 

" Cf. Sections 2 and 7 (c) of the old Act 
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prohibited returns only to enemies resident in enemy territory, 
and that the Court should follow World War I cases, such as 
the Stadtmuller case, in which the sole issue was residence in 
Germany. Such a construction would plainly defeat the 
scheme of the Act as developed in World War II. Clark v. 
Uebersee Finanz Korp., A. G., supra. It would also, of course, 
attribute to Congress, which conducted extensive hearings on 
proposed Section 39 and considered it with great care, a com¬ 
plete ignorance of the connotations of the word “national”, 
notwithstanding the fact that Congress had repeatedly used 
that term in trading with the enemy and other legislation in 
its fully accepted sense. 

Also revealing is the connection between Section 39 and 
Section 32 of the Act. It is stated in 39 that “nothing in this 
section shall be construed to repeal or otherwise affect the 
operation of the provisions of section 32.” Section 32 had 
been adopted in 1946 (c. 83, § 1, 60 Stat. 50) to relieve the 
stringency of the Act by empowering the President to make 
discretionary administrative returns of World War II vested 
property to various specially designated classes of persons. 15 
McGrath v. Zander , supra . Under 32, however, enemy citi¬ 
zens who were present within enemy territory at any time 
between December 7, 1941, and March 8, 1946, are ineligible, 
save for those who can show that they were denied the pre¬ 
rogatives of enemy citizenship as a result of discrimination 
practiced by the enemy government concerned (Section 32 (a) 
(2) (D)). In other words, the President would have been 
authorized to grant an administrative return to this appellant 
only if appellant had been able to establish that he had been 
denied the attributes of German citizenship. Now, it is per¬ 
fectly apparent from a reading of the statute that the area in 
which the President can make discretionary returns is much 
broader than the area in which former owners have an absolute 
right to return. It would thus be anomalous indeed if the 
Act were now construed so that the Executive would be com¬ 
pelled by the courts to make returns to certain persons whom 

u Certain of these classes of persons are ineligible to bring suit, e. g., the 
nationals of the occupied countries who became technical enemies by virtue 
of their residence in enemy territory. . 
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he was not authorized to recognize in the exercise of the broad 
discretionary powers granted him by Congress. 

The reference to Section 32 appearing in Section 39 has 
significance in yet another respect. It shows, if there were 
any possible room for doubt on the subject, that the purpose 
in enacting 39 was to delimit the right to sue for return of 
vested property. Since the only qualification of the categori¬ 
cal prohibition against return to German and Japanese na¬ 
tionals is that there shall be no impairment of the right to 
seek administrative return, it follows necessarily that Section 
39 is directed to suits for return in the courts. Otherwise, 
this section which Congress enacted to effectuate “the policy 
of nonreturn and noncompensation” (H. Rep. 976, supra) 
would be utterly devoid of meaning. 1 ® 

CONCLUSION 

The Trading With the Enemy Act, as amended, categorically 
prohibits, subject to a qualification not here pertinent, return 
of World War II vested property to a national of Germany. 
Appellant, being a citizen of Germany, is a national of Ger¬ 
many. The order dismissing his complaint should be affirmed. 

Respectfully submitted. 

Harold I. Baynton, 

Assistant Attorney General. 

George B. Searls, 

Ralph S. Spritzer, 

Attorneys, Department of Justice, Washington, D. C., 

Attorneys for Appellees. 

August 1950. 

11 A dictum in the case of Nagano v. Clark, SO F. Supp. S97 (N. D. HI. E. D.) 
misconstrues the effect of Section 39. After holding that the plaintiff in 
that case was barred as a resident of Germany the District Judge added 
that he did not believe Section 39 “relevant to a case brought under Section 
9 (a)” (p. 900). As pointed out above, that is the very area in which the 
prohibition must be deemed operative. 




SUPPLEMENT 


1. Joint Resolution of May 7,1940, 54 Stat. 179: 

Resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That the first sentence of subdivision (b) of section 5 of 
the Act of October 6, 1917 (40 Stat. 411), as amended, 
is hereby amended to read as follows: 

“During time of war or during any other period of 
national emergency declared by the President, the Pres¬ 
ident may, through any agency that he may desig¬ 
nate, or otherwise, investigate, regulate, or prohibit, 
under such rules and regulations as he may prescribe, 
by means of licenses or otherwise, any transactions 
in foreign exchange, transfers of credit between or pay¬ 
ments by or to banking institutions as defined by the 
President, and export, hoarding, melting, or earmark¬ 
ing of gold or silver coin or bullion or currency, and 
any transfer, withdrawal or exportation of, or dealing in, 
any evidences of indebtedness or evidences of owner¬ 
ship of property in which any foreign state or a national 
or political subdivision thereof, as defined by the Presi¬ 
dent, has any interest, by any person within the United 
States or any place subject to the jurisdiction thereof; 
and the President may require any person to furnish 
under oath, complete information relative to any trans¬ 
action referred to in this subdivision or to any property 
in w’hich any such foreign state, national or political 
subdivision has any interest, including the production 
of any books of account, contracts, letters, or other pa¬ 
pers, in connection therewith in the custody or control 
of such person, either before or after such transaction 
is completed.” 

Sec. 2. Executive Order Numbered 8389 of April 10, 
1940, and the regulations and general rulings issued 

( 20 ) 
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thereunder by the Secretary of the Treasury are hereby 
approved and confirmed. 

***** 

2. Trading With the Enemy Act, c. 106, 40 Stat. 411, as 
amended, 50 U. S. C. 1 et seq.: 

***** 

Sec. 2. That the word “enemy,” as used herein, shall 
be deemed to mean, for the purposes of such trading 
and of this Act— 

(a) Any individual, partnership, or other body of in¬ 
dividuals, of any nationality, resident within the terri¬ 
tory (including that occupied by the military and naval 
forces) of any nation with which the United States is at 
war, or resident outside the United States and doing 
business within such territory, and any corporation in¬ 
corporated within such territory of any nation with 
which the United States is at war or incorporated within 
any country other than the United States and doing 
business within such territory. 

(b) The government of any nation with which the 
United States is at war, or any political or municipal 
subdivision thereof, or any officer, official, agent, or 
agency thereof. 

(c) Such other individuals, or body or class of in¬ 
dividuals, as may be natives, citizens, or subjects of any 
nation with which the United States is at war, other 
than citizens of the United States, wherever resident or 
wherever doing business, as the President, if he shall 
find the safety of the United States or the successful 
prosecution of the war shall so require, may, by procla¬ 
mation, include within the term “enemy.” 

***** 

Sec. 5, as amended by the First War Powers Act of 
1941, c. 593, Sec. 301,55 Stat. 839, 50 U. S. C. App. 616: 

(b) (1) During the time of war or during any other 
period of national emergency declared by the President, 
the President may, through any agency that he may 
designate, or otherwise, and under such rules and regu- 
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lations as he may prescribe, by means of instructions, 
licenses, or otherwise— 

(A) investigate, regulate, or prohibit, any transac¬ 
tions in foreign exchange, transfers of credit or pay¬ 
ments between, by, through, or to any banking institu¬ 
tion, and the importing, exporting, hoarding, melting, or 
earmarking of gold or silver coin or bullion, currency or 
securities, and 

(B) investigate, regulate, direct and compel, nullify, 
void, prevent or prohibit any acquisition holding, with¬ 
holding, use, transfer, withdrawal, transportation, im¬ 
portation or exportation of, or dealing in, or exercising 
any right, power, or privilege with respect to, or trans¬ 
actions involving, any property in which any foreign 
country or a national thereof has any interest, 

by any person, or with respect to any property, subject to 
the jurisdiction of the United States; and any property 
or interest of any foreign country or national thereof 
shall vest, when, as, and upon the terms, directed by the 
President, in such agency or person as may be designated 
from time to time by the President, and upon such terms 
and conditions as the President may prescribe such in¬ 
terest or property, shall be held, used, administered, 
liquidated, sold, or otherwise dealt with in the interest 
of and for the benefit of the United States, and such 
designated agency or person may perform any and all 
acts incident to the accomplishment or furtherance of 
these purposes; * * * and the President may, in 
the manner herein above provided, take other and fur¬ 
ther measures not inconsistent herewith for the enforce¬ 
ment of this subdivision. 

***** 

Sec. 7. * * * 

(c) If the President shall so require any money or 
other property including (but not thereby limiting the 
generality of the above) patents, copyrights, applica¬ 
tions therefor, and rights to apply for the same, trade 
marks, choses in action, and rights and claims of every 
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character and description owing or belonging to or held 
for, by, or on account of, or on behalf of, or for the bene¬ 
fit of, an enemy or ally of enemy not holding a license 
granted by the President hereunder, which the President 
after investigation shall determine is so owing or so 
belongs or is so held, shall be conveyed, transferred, as¬ 
signed, delivered, or paid over to the Alien Property 
Custodian, or the same may be seized by the Alien Prop¬ 
erty Custodian; and all property thus acquired shall 
be held, administered and disposed of as elsewhere pro¬ 
vided in this Act. 

* * * * * 

Sec. 9. (a) That any person not an enemy or ally of 
enemy claiming any interest, right, or title in any money 
or other property, which may have been conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Prop¬ 
erty Custodian or seized by him hereunder and held by 
him or by the Treasurer of the United States, or to whom 
any debt may be owing from an enemy or ally of enemy 
whose property or any part thereof shall have been 
conveyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian or seized by him hereunder 
and held by him or by the Treasurer of the United States 
may file with the said custodian a notice of his claim 
under oath and in such form and containing such par¬ 
ticulars as the said custodian shall require; and the Pres¬ 
ident, if application is made therefor by the claimant 
may order the payment, conveyance, transfer, assign¬ 
ment, or delivery to said claimant of the money or other 
property so held by the Alien Property Custodian or by 
the Treasurer of the United States, or of the interest 
therein to which the President shall determine said 
claimant is entitled: Provided, That no such order by 
the President shall bar any person from the prosecu¬ 
tion of any suit at law or in equity against the claimant 
to establish any right, title, or interest which he may 
have in such money or other property. If the President 
shall not so order within sixty days after the filing of 
such application or if the claimant shall have filed the 
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notice as above required and shall have made no appli¬ 
cation to the President, said claimant may institute a 
suit in equity in the District Court of the United States 
for the District of Columbia or in the district court of 
the United States for the district in which such claimant 
resides, or, if a corporation, where it has its principal 
place of business (to which suit the Alien Property Cus¬ 
todian or the Treasurer of the United States, as the 
case may be, shall be made a party defendant), to estab¬ 
lish the interest, right, title, or debt so claimed, and if 
so established the court shall order the payment, convey¬ 
ance, transfer, assignment, or delivery to said claimant 
of the money or other property so held by the Alien Prop¬ 
erty Custodian or by the Treasurer of the United States 
or the interest therein to which the court shall determine 
said claimant is entitled. If suit shall be so instituted, 
then such money or property shall be retained in the 
custody of the Alien Property Custodian, or in the Treas¬ 
ury of the United States, as provided in this Act, and 
until any final judgment or decree which shall be entered 
in favor of the claimant shall be fully satisfied by pay¬ 
ment or conveyance, transfer, assignment, or delivery by 
the defendant, or by the Alien Property Custodian, or 
Treasurer of the United States on order of the court, or 
until final judgment or decree shall be entered against 
the claimant or suit otherwise terminated. 

***** 

Sec. 32. (a) The President, or such officer or agency 
as he may designate, may return any property or interest 
vested in or transferred to the Alien Property Custodian 
(other than any property or interest acquired by the 
United States prior to December 18, 1941), or the net 
proceeds thereof, whenever the President or such officer 
or agency shall determine— 

(1) that the person who has filed a notice of claim for 
return, in such form as the President or such officer or 
agency may prescribe, was the owner of such property 
or interest immediately prior to its vesting in or transfer 
to the Alien Property Custodian, or is the legal repre- 
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sentative (whether or not appointed by a court in the 
United States), or successor in interest by inheritance, 
devise, bequest, or operation of law, of such owner; and 

(2) that such owner, and legal representative or suc¬ 
cessor in interest, if any, or not— 

(A) the Government of Germany, Japan, Bulgaria, 
Hungary, or Rumania; or 

(B) a corporation or association organized under the 
laws of such nation: Provided, That any property or in¬ 
terest or proceeds which, but for the provisions of this 
subdivision (B), might be returned under this section 
to any such corporation or association, may be returned 
to the owner or owners of all the stock of such corpora¬ 
tion or of all the proprietary and beneficial interest in 
such association, if their ownership of such stock or pro¬ 
prietary and beneficial interest existed immediately 
prior to vesting in or transfer to the Alien Property Cus¬ 
todian and continuously thereafter to the date of such 
return (without regard to purported divestments or limi¬ 
tations of such ownership by any government referred 
to in subdivision (A) hereof) and if such ownership was 
by one or more citizens of the United States or by one 
or more corporations organized under the laws of the 
United States or any State, Territory, or possession 
thereof, or the District of Columbia: Provided further, 
That such owner or owners shall succeed to those obliga¬ 
tions limited in aggregate amount to the value of such 
property or interest or proceeds, which are lawfully as- 
sertible against the corporation or association by persons 
not ineligible to receive a return under this section; or 

(C) an individual voluntarily resident at any time 
since December 7, 1941, within the territory of such 
nation, other than a citizen of the United States or a 
diplomatic or consular officer of Italy or of any nation 
with which the United States has not at any time since 
December 7, 1941, been at war: Provided, That an in¬ 
dividual who, while in the territory of a nation with 
which the United States has at any time since December 
7,1941, been at war, was deprived of life or substantially 
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deprived of liberty pursuant to any law, decree, or regu¬ 
lation of such nation discriminating against political, 
racial, or religious groups, shall not be deemed to have 
voluntarily resided in such territory; or 

(D) an individual who was at any time after Decem¬ 
ber 7,1941, a citizen or subject of Germany, Japan, Bul¬ 
garia, Hungary, or Rumania, and who on or after De¬ 
cember 7, 1941, and prior to the date of the enactment 
of this section, was present (other than in the service of 
the United States) in the territory of such nation or in 
any territory occupied by the military or naval forces 
thereof or engaged in any business in any such territory: 
Provided , That notwithstanding the provisions of this 
subdivision (D) return may be made to an individual 
who, as a consequence of any law, decree, or regulation 
of the nation of which he was then a citizen or subject, 
discriminating against political, racial or religious 
groups, has at no time between December 7, 1941, and 
the time when such law, decree, or regulation was ab¬ 
rogated, enjoyed full rights of citizenship under the law 
of such nation; or 

(E) a foreign corporation or association which at any 
time after December 7, 1941, was controlled or 50 per 
centum or more of the stock of which was owned by any 
person or persons ineligible to receive a return under 
subdivisions (A), (B), (C), or (D) hereof: Provided, 
That notwithstanding the provisions of this subdivision 
(E), return may be made to a corporation or association 
so controlled or owned, if such corporation or association 
was organized under the laws of a nation any of whose 
territory was occupied by the military or naval forces 
of any nation with which the United States has at any 
time since December 7, 1941, been at war, and if such 
control or ownership arose after March 1, 1938, as an 
incident to such occupation and was terminated prior 
to the enactment of this section; and 

(3) that the property or interest claimed, or the net 
proceeds of which are claimed, was not at any time after 
September 1,1939, held or used, by or with the assent of 
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the person who was the owner thereof immediately 
prior to vesting in or transfer to the Alien Property Cus¬ 
todian, pursuant to any arrangement to conceal any 
property or interest within the United States of any 
person ineligible to receive a return under subsection (a) 
(2) hereof; 

(4) that the Alien Property Custodian has no actual 
or potential liability under the Renegotiation Act or the 
Act of October 31, 1942 (56 Stat. 1013; 35 U. S. C. 
89-96), in respect of the property or interest or proceeds 
to be returned and that the claimant and his predecessor 
in interest, if any, have no actual or potential liability of 
any kind under the Renegotiation Act or the said Act of 
October 31,1942, or in the alternative that the claimant 
has provided security or undertakings adequate to as¬ 
sure satisfaction of all such liabilities or that property 
or interest or proceeds to be retained by the Alien Prop¬ 
erty Custodian are adequate therefor; and 

(5) that such return is in the interest of the United 
States. 

***** 

Sec. 39. No property or interest therein of Germany, 
Japan, or any national of either such country vested in 
or transferred to any officer or agency of the Govern¬ 
ment at any time after December 17,1941, pursuant to 
the provisions of this Act, shall be returned to former 
owners thereof or their successors in interest, and the 
United States shall not pay compensation for any such 
property or interest therein. The net proceeds remain¬ 
ing upon the completion of administration, liquidation, 
and disposition pursuant to the provisions of this Act 
of any such property or interest therein shall be covered 
into the Treasury at the earliest practicable date. 
Nothing in this section shall be construed to repeal or 
otherwise affect the operation of the provisions of sec¬ 
tion 32 of this Act or of the Philippine Property Act 
of 1946. 


* 
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3. First War Powers Act, 1941. Title III, c. 593, 55 Stat. 

838,840: • 

***** 

i Sec. 302. All acts, actions, regulations, rules, orders, 
and proclamations heretofore taken, promulgated, made, 
or issued by, or pursuant to the direction of, the Presi¬ 
dent or the Secretary of the Treasury under the Trad¬ 
ing With the Enemy Act of October 6, 1917 (40 Stat. 
411), as amended, which would have been authorized 
if the provisions of this Act and the amendments made 
by it had been in effect, are hereby approved, ratified, 
and confirmed. 

***** 

4. War Claims Act of 1948, c. 826, 62 Stat. 1246: 

* * * * * 

Sec. 12. The Trading With the Enemy Act of October 
6, 1917, as amended, is hereby amended by adding at 
the end thereof the following new section: 

“Sec. 39. No property or interest therein of Germany, 
Japan, or any national of either such country vested in 
or transferred to any officer or agency of the Government 
at any time after December 17, 1941, pursuant to the 
provisions of this Act, shall be returned to former owners 
thereof or their successors in interest, and the United 
States shall not pay compensation for any such prop¬ 
erty or interest therein. The net proceeds remaining 
upon the completion of administration, liquidation, and 
disposition pursuant to the provisions of this Act of any 
such property or interest therein shall be covered into 
the Treasury at the earliest practicable date. Nothing 
in this section shall be construed to repeal or otherwise 
affect the operation of the provisions of section 32 of 
this Act or of the Philippine Property Act of 1946.” 

Sec. 13. (a) There is hereby created on the books of 
the Treasury of the United States a trust fund to be 
known as the War Claims Fund. The War Claims Fund 
i shall consist of all sums covered into the Treasury pur¬ 
suant to the provisions of section 39 of the Trading 
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With the Enemy Act of October 6, 1917, as amended. 
The moneys in such fund shall be available for expendi¬ 
ture only as provided in this Act or as may be provided 
hereafter by the Congress. 

* * # * * 

5. Executive Order No. 8389, April 10, 1940, 5 F. R. 1400, 
as amended: 

Sec. 1 . All of the following transactions are pro¬ 
hibited, except as specifically authorized by the Secre¬ 
tary of the Treasury by means of regulations, rulings, 
instructions, licenses, or otherwise, if (i) such transac¬ 
tions are by, or on behalf of, or pursuant to the direction 
of any foreign country designated in this Order, or any 
national thereof, or (ii) such transactions involve prop¬ 
erty in which any foreign country designated in this 
Order, or any national thereof, has at any time on or 
since the effective date of this Order had any interest of 
any nature whatsoever, direct or indirect: 

A. All transfers of credit between any banking insti¬ 
tutions within the United States; and all transfers of 
credit between any banking institution within the 
United States and any banking institution outside the 
United States (including any principal, agent, home of¬ 
fice, branch, or correspondent outside the United States, 
of a banking institution within the United States); 

B. All payments by or to any banking institution 
within the United States; 

C. All transactions in foreign exchange by any person 
within the United States; 

D. The export or withdrawal from the United States, 
or the earmarking of gold or silver coin or bullion or 
currency by any person within the United States; 

E. All transfers, withdrawals or exportations of, or 
dealings in, any evidences of indebtedness or evidences 
of ownership of property by any person within the 
United States; and 

F. Any transaction for the purpose or which has the 
effect of evading or avoiding the foregoing prohibitions. 




* 






30 


Sec. 5. * * * 

E. The term “national” shall include, 

(i) Any person who has been domiciled in, or a sub¬ 
ject, citizen or resident of a foreign country at any 
time on or since the effective date of this Order. 

(ii) Any partnership, association, corporation or 
other organization, organized under the laws of, or 
which on or since the effective date of this Order had 
or has had its principal place of business in such foreign 
country, or which on or since such effective date was or 
has been controlled by, or a substantial part of the stock, 
shares, bonds, debentures, notes, drafts, or other se¬ 
curities or obligations of which, was or has been owned 
or controlled by, directly or indirectly, such foreign 
country and/or one or more nationals thereof as herein 
defined * * * 

» * # # * 

6. Executive Order No. 9193, July 6,1942, 7 F. R. 5205: 

i 2. The Alien Property Custodian is authorized and 
empowered to take such action as he deems necessary in 
i the national interest, including, but not limited to, the 
power to direct, manage, supervise, control or vest, with 
respect to: 

(a) Any business enterprise within the United States 
! which is a national of a designated enemy country and 

any property of any nature whatsoever owned or con¬ 
trolled by, payable or deliverable to, held on behalf of 
or on account of or owing to or which is evidence of 
ownership or control of any such business enterprise, and 
any interest of any nature whatsoever in such business 
enterprise held by an enemy country or national thereof; 

(b) Any other business enterprise within the United 
States which is a national of a foreign country and any 
property of any nature whatsoever owned or controlled 
by, payable or deliverable to, held on behalf of, or on 
account of, or owing to, or which is evidence of owner¬ 
ship or control of any such business enterprise, and any 
interest of any nature whatsoever in such business enter- 
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prise held by a foreign country or national thereof, when 
it is determined by the Custodian and he has certified 
to the Secretary of the Treasury that it is necessary in 
the national interest, with respect to such business enter¬ 
prise, either (i) to provide for the protection of the 
property, (ii) to change personnel or supervise the em¬ 
ployment policies, (iii) to liquidate, reorganize, or sell, 
(iv) to direct the management in respect to operations, 
or (v) to vest; 

(c) Any other property or interest within the United 
States of any nature whatsoever owned or controlled 
by, payable or deliverable to, held on behalf of or on 
account of, or owing to, or which is evidence of owner¬ 
ship or control by, a designated enemy country or na¬ 
tional thereof * * * 

* * * * * 

10. For the purpose of this Executive order: 

(a) The term “designated enemy country” shall mean 
any foreign country against which the United States has 
declared the existence of a state of war (Germany, Italy, 
Japan, Bulgaria, Hungary, and Rumania) and any other 
country with which the United States is at war in the 
future. The term “national” shall have the meaning 
prescribed in section 5 of Executive Order No. 8389, as 
amended: Provided, however, That persons not within 
designated enemy countries (even though they may be 
within enemy-occupied countries or areas) shall not be 
deemed to be nationals of a designated enemy country 
unless the Alien Property Custodian determines: (i) 
that such person is controlled by or acting for or on 
behalf of (including cloaks for) a designated enemy 
country or a person within such country; or (ii) that 
such person is a citizen or subject of a designated enemy 
country and within an enemy-occupied country or area; 
or (iii) that the national interest of the United States 
requires that such person be treated as a national of a 
•designated enemy country. For the purpose of this Ex¬ 
ecutive order any determination by the Alien Property 
Custodian that any property or interest of any foreign 
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country or national thereof is the property or interest of 
a designated enemy country or national thereof shall 
be final and conclusive as to the power of the Alien Prop¬ 
erty Custodian to exercise any of the power or authority 
conferred upon me by section 5 (b) of the Trading With 
the Enemy Act, as amended. 

* * * * * 

7. UNITED STATES DISTRICT COURT, SOUTHERN 

DISTRICT OF NEW YORK. 

Civil 47-229 

George Bellman, as Committee of the Estate of Henry 
Bellman, an Incompetent, plaintiff 

vs. 

Tom C. Clark, Attorney General, as Successor to the Alien 
Property Custodian, defendant 


Clancy, D. J. 

Plaintiff is a national of Germany, his German citizenship 
being admitted. The definition of national as citizen was ap¬ 
proved by Congress in the joint resolution of May 7, 1940. It 
was adopted in Executive Order 9193 prescribing for exercise 
of vesting power. We regard it as an originally sensible con¬ 
clusion without reference to any definition. This incompe¬ 
tent’s property is explicitly covered by Executive Order 9193 
(f) and its recovery by plaintiff forbidden. § 39 added by 
Act July 3,1948, Public Law 896; OJcihara v. Clark, 71 F. Supp. 
322. The taking without payment of plaintiff’s property vio¬ 
lates none of his rights. Silesian American Corp. v. Clark, 322 
U. S. 469. 

Dated: New York, N. Y., November 8,1948. 
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8. IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA. 

Civil Action No. 3276-48 

Mittler, plaintiff 
vs. 

McGrath, defendant 
Memorandum 

Plaintiff was bom in 1883 in The Netherlands, she married 
a German national in 1909, thus acquiring German citizen¬ 
ship and losing her Netherlands citizenship. Upon her mar¬ 
riage she moved to Germany and has resided there ever since. 
She still is a German citizen and has not reacquired Dutch 
citizenship. Her brother was a citizen of the United States 
and a resident of California. Upon his death she inherited a 
one-sixth interest in his estate. On June 26, 1946, the Alien 
Property Custodian vested in the government all her right, 
title, and interest in that estate. 

She brings this suit under Paragraphs 9 (b) (2) arid (c) of 
the Trading With the Enemy Act of 1917 (50 U. S. C. App. 
§ 1 et seq.). 1 The government contends, inter alia, that Sec¬ 
tion 39 of the Act, which was added by the War Claims Act of 
1948 (July 3, 1948, c. 826, § 12), destroys any right she may 
theretofore have had to seek a judicial return of her property. 

The pertinent part of Section 39 provides that: 

No property or interest therein of Germany, Japan 
or any national of either such country vested in or trans¬ 
ferred to any officer or agency of the Government at any 
time after December 17,1941, pursuant to the provisions 
of this Act, shall be returned to former owners thereof 
or their successors in interest, and the United States 

1 In substance, these sections authorize suits, under certain circumstances, 
for the return of property seized in the case of a woman who, at the time 
of her marriage, was a subject or citizen of a neutral nation or of a nation 
which was associated with the United States in the First World War and 
who, prior to April 6, 1917, had married a citizen of Germany or Austria- 
Hungary and which property was not acquired from a citizen or subject 
of either of those powers subsequent to January 1,1917. 
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i shall not pay compensation for any such property or 
interest therein * * *. 

This case is controlled by the decisions in Schill v. McGrath 
(S. D. N. Y.), decided February 20, 1950, and Guessefeldt v. 
McGrath (Dist. of Col.), decided March 14, 1950, which hold 
Section 39 to be a bar to recovery in cases somewhat more ap¬ 
pealing, on the facts, than this one. I agree with the reasoning 
and the conclusions in those two cases. The legislative history 
of the 1948 amendment (Section 39) to the Trading With the 
Enemy Act, as reviewed by Judge Kaufman in the Schill case 
and by Judge Tamm in the Guessefeldt case, demonstrates that 
there was Congressional awareness of potential hardships in 
individual cases. But the language of the section is without 
ambiguity and this plaintiff is clearly within its scope. Her 
petition for judicial relief must be denied and, since the facts 
are conceded, the government is entitled to summary judgment. 

(S) H. A. SCHWEINHAUT, 

Judge . 

March 31, 1950. 
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APPELLANT’S STATEMENT OF QUESTION 

PRESENTED 

The single question presented ic— 

Whether § 39 of the Trading With the Enemy Act 
(as added July 3, 194S) affects in any way the right, 
under §9, to recover vested property, by a friendly 
German alien, not an enemy, ally of an enemy or enemy 
tainted under § 2, whose permanent residence in Hawaii, 
loyalty to the United States and right to recover prior 
to July 3,1948 are conceded. 
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are, we submit, refuted completely by the following: 
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1. Jinsha v. McGrath, 90 F. Snpp. 892, decided June 
5, 1950 (U. S. District Court, D. Hawaii); 

2. Yamashita v. Clark, 75 F. Supp. 51, decided Jan¬ 
uary 7, 1948 (U. S. District Court, D. Hawaii); 

3. Sarthou v. Clark, 78 F. Supp. 139, decided June 
2,1948 (U. S. District Court, S. D. Calif.); 

4. Remarks of Delegate Farrington of Hawaii in the 
House of Representaitves, (Cong. Rec. July 31, 
1950, p. A5784 et seq.) protesting the miscon¬ 
struction of the War Claims Act of 1948 in the 
the instant case; and 

5. Senate Report 1742 (80th Congress). 

(All emphases are added unless otherwise indicated.) 


ARGUMENT 


I. 

Jinsha v. McGrath, 90 F. Supp. 892,at pages 896, 897: 

i 4 ‘Section 39 of the Act barring the return of prop¬ 
erty to a national of Japan is inapplicable to a Sec¬ 
tion 9 suit if the Court is bound by the Attorney 
General’s determination that a person is a national 
i of such a country under the Act and related Execu¬ 
tive Order 9095. 

! “Section 39, like Section 32, certainly applies to 
! administrative returns and bars them, as the Attorney 
General is bound by his own determination. See Mc¬ 
Grath v. Zander, 1949, 85 U. S. App. D. C. 334, 177 
F. 2d 649. 

“But to hold that in a Section 9 suit the Court 
is bound by the multiple declarations of the Vesting 
Order, and hence Section 39 defeats a Section 9 suit 
before it even gets started would make a farce out 
I out of unamended Section 9, which Section the Su¬ 
preme Court says is all that preserves the Act’s con¬ 
stitutionality. 

“It is my holding that I am not bound by the 
Attorney General’s determinations, and there is no 
evidence in the case upon which I could possibly find 
or hold as he did that the plaintiff was on the vesting 
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date, July 1948, ‘controlled’ by, etc., Japan. All of 
the evidence is to the contrary. If ever there was 
control from Japan, General McArthur cut it off in 
1945 long prior to the vesting date. 

“Nor is there any evidence upon which I could pos¬ 
sibly find or hold that the national interests of the 
United States required that this little insignificant 
shrine in Hawaii, with not more than 500 members, 
should be deemed to be an economic, military, or 
even ideological threat to the Unted States.” 

• # # * 

“Hence the case reduces itself to a question of 
whether on the date of vesting plaintiff was ‘enemy 
tainted* under the doctrine of the Uebersee case 
(Clark v. Uebersee Fmanz-Korporation), 1947, 332 
U. S. 480,68 S. Ct. 174,92 L. Ed. 88. 

“In the Uebersee case upon the basis of Section 
5(b) as amended, the Supreme Court was confronted 
with a contention like the one above indicated as to 
Section 39. In fact, it is the same proposition, for 
‘ national* must have a consistent meaning throughout 
the Act. In the Uebersee case the Supreme Court 
held the amendment to Section 5(b) affected Section 
2, but not Section 9 save that thereafter a plaintiff 
would have to also prove the absence of ‘enemy taint.’ 
Just what ‘enemy taint’ is seems to depend on the 
specific situation, though Section 32 was alluded to 
by the Court as illustrative. In any event upon re¬ 
trial of the Uebersee case, the trial court held if ever 
there was a case of enemy taint that was it. Here, 
however, such facts as were developed by the evi¬ 
dence in the case control. 

“The plaintiff’s evidence, as might be expected, 
disclosed no enemy taint, and the Government, which 
having vested certainly could be expected to show 
such, produced nothing of substance on the point— 
despite wide latitude, ample time, and ready access 
to sources in Occupied Japan. 

“But it is argued that the Court must be mind¬ 
ful of the times and of the danger to the United 
States of foreign ideologies. In this contention it is 
argued that Hitlerism, Communism, and Shintoism 
are but sisters under the skin, and who knows but 
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the spirit of Shintoism might rise again to endeavor 
to conquer the world unless by vestings like this it is 
stamped out. 

“If Congress, felt that way, it did not say so. Sec¬ 
tion 9 remains unamended, despite the addition of 
Section 39 in 1948 following the Uebersee case. If it 
did ever say so, immediate doubt as. to the Act’s con¬ 
stitutionality would arise.” 

It is self-evident that the appellant Guessefeldt is not 
“enemy tainted” even under the Uebersee case upon which 
appellees seem to rely so heavily. Of course, he is not 
now and never was an enemy under the Trading With the 
Enemy Act, and it is significant that appellees refrain from 
making such flat contention. 

Once again we turn to appellees’ discussion of the term 
“national.” The Court in the Jinsha case stated that the 
term must have a consistent meaning throughout the Act. 
On July 26, 1950, during the debate on a bill to further 
amend the Trading With the Enemy Act, one senator 
observed (Cong. Rec., p. 11216) that it was “really im¬ 
material” whether the words individual “citizen” or “sub¬ 
ject” of Germany, Austria and other countries listed were 
changed to the designation of “citizen, subject or na¬ 
tional” although he thought perhaps national is the proper 
word. It is not apparent then why appellees persist in 
arguing that the term is of serious portent to appellant. 
The real test is whether Guessefeldt is an enemy or is 
“enemy tainted” within the meaning of the Trading With 
the Enemy Act, as amended. 

This Court has pointed out emphatically that attempts 
to nullify Section 9 have been rejected summarily by 
Congress: 

“• * * Congress has twice refused to write the Cus¬ 
todian’s construction into the law.” ( Uebersee 
Finamz-Korporation v. Markham, 158 F. 2d 313, at 
page 316, and footnote 5). 
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We do not presume to enlarge upon the comprehensive 
views of Chief Justice Groner in that case upholding the 
legislative purpose not to obliterate the rights of persons 
in the status of appellant. Even subsequent similar ef¬ 
forts have failed. (H. R. 5089, S. 2378, S. 2039, 79th Con¬ 
gress). 

But the climax of inconsistency in appellees’ position 
has been reached: The President has urged giving Ameri¬ 
can citizenship to 85,000 Japanese living here before 1924. 
(Veto message, Cong. Rec. Sept. 11, 1950, p. 14744). In 
support of the bill (H. J. Res. 238) Representative Judd 
stated (Cong. Rec. August 14,1950, p. 12670): 

“ These persons have all lived in the United States 
for more than 25 years. They have entered into our 
society, they pay taxes, they are law-abiding and self- 
sup^rting—but they cannot obtain the coveted privi¬ 
lege of becoming naturalized American citizens. 

11 Their sons, native bom American citizens, volun¬ 
teered by the thousands in World War II and fought 
with unsurpassed bravery, skill, and patriotic devo¬ 
tion/ J 

In the teeth of this Congressional and Presidential ex¬ 
pression of attitude, appellees assert (Brief, p. 2) that 
it is the desire of the Congress to “categorically” pro¬ 
hibit the return of property to nationals of Germany or 
Japan. We refrain from belaboring the obvious point. 

n. 

Yamashita v. Clark, 75 F. Supp. 51, at pages 55, 56: 

“Beyond all question Daizo Yamashita was both an 
enemy alien within the meaning of § 2 of the Act and 
also a national of a designated enemy country within 
§5(b) of the Act and Executive Order No. 9095 as 
amended by Executive Order No. 9193. The plaintiff, 
however, was neither although in fact he is an alien 
Japanese who came to the United States in 1906 and 
has resided hete constantly since that date. 
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“The finespun web encasing alien property matters 
is not easy to untangle, especially since with new 
laws and executive orders the Custodian’s methods of 
procedure differed in World War II from those fol¬ 
lowed by him in World War I. 

“It is very easy to lose sight here of the fact that 
it was Daizo Yamashita’s property which was seized, 
not plaintiff’s. The plaintiff without any enemy labels 
under the Act simply claims an interest in the valid¬ 
ly vested property of another. 

“Under § 2 of the Act if the national interest re¬ 
quired, the President could bring within the mean- 
ling of 4 enemy’ or ‘ally of enemy’ any person—except 
a citizen—wherever resident. The President did not 
do this in either World War I or World War II, as 
modern warfare dictated the use of other and more 
effective means. 

• * • • 

' “The plaintiff’s legal status being not that of an 
enemy, ally thereof, or national of a designated enemy 
country, he is not barred from suing under §9(a) 
of the Act.” 

Once more, it should be clear that being a citizen, sub¬ 
ject or national of a designated enemy country is not 
sufficient to bar recovery’ under the Act. The seized prop¬ 
erty must be that of one who, m addition, is either an 
eneiny, an ally of an enemy, or enemy tainted. 

III. 

Sarthou v. Clark, 78 F. Supp. 139, at page 145: 

“But in testing the scope and effectiveness of Execu¬ 
tive Orders promulgated under the Act which restrict 
1 or enlarge statutory terms employed by Congress in 
national legislation, care must be taken to make se¬ 
cure to "any person, not an enemy, or ally of enemy,’ 
as such categories are specified vn the Act, the right to 
reclaim his property or to have just ‘compensation’ 
for it under the protection of the Fifth Amendment to 
' the Constitution of the United States. See Joseph- 
berg v. Markham, supra, and Silesian-American, Cor¬ 
poration v. Markham, 2 Cir., 1946, 156 F. 2d 793. 
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“We understand the defendant to contend under 
his separate defense to the complaint that regardless 
of his ‘residence’ or ‘enemy’ taint, von Neindortf, a 
citizen of the United States, became a ‘national’ of 
Germany under Executive Order No. 9095, as 
amended, 50 U. S. C. A. Appendix § 6 note, because he 
occupied a dwelling place in Germany during the time 
that a state of war existed between that nation and 
the United States and that by reason of such situa¬ 
tion, exclusive of any other statutory factor, von Nein- 
dorff is classified as an ‘enemy’ as to whom no right 
of suit is provided under Section 9 of the Act. We do 
not believe that such a narrow concept of the right to 
sue explicitly granted by Section 9(a) is warranted 
by the purposes and objectives of the Act or by cmy 
other Congressional Act. See Clark v. Uebersete 
Finanz-Korporation, supra , and Silesian American 
Corporation v. Markham , supra. 

“We conclude by holding that Paul von Neindortf 
was neither a ‘resident’ nor a ‘national’ of Germany 
within the meanig of the Trading with the Enemy 
Act, as amended. We hold, however, that Paul von 
Neindortf under the record before this court was an 
agent of the German government on and after De¬ 
cember 11, 1941, and during such period was an ‘en¬ 
emy’ and ‘ally of enemy’ within the meaning of the 
Trading with the Enemy Act, as amended.” 


IV. 

Remarks of Delegate Farrington in the House of Repre¬ 
sentatives, Protesting the Construction of Section 
39 in the Instant Case. 

Appellees in their brief (p. 13, footnote 12) refer casu¬ 
ally to Delegate Farrington’s speech, but the meager quo¬ 
tation they set forth does not disclose the astonishment 
of this Member of Congress. Referring to the Schill case 
(89 F. Supp. 339) and the case at bar, he said (Cong. 
Rec. July 31,1950, p. A 5784): 

“It is evident from decisions rendered already that 
the construction placed on the intent of Congress in 
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Certain cases may very well jeopardize the property 
of aliens that Congress had no intention of covering 
under the provisions of the law.” 

Referring specifically to the instant case, Delegate Far¬ 
rington continued {idem ): 

“A trial judge here has refused to order it restored 
although admitting that the result is unduly harsh, 
hut shifts the responsibility to Congress and says 
Mr. Guessefeldt’s remedy and relief must come from 
Congress. The judge concedes all these facts to be 
true, but holds that the War Claims Act of July 3, 
194S, permits confiscation of all property of every 
long-time loyal resident of America who has not be¬ 
come a naturalized citizen. Both Mr. Guessefeldt and 
his wife applied for citizenship when they were finally 
able to get home after an enforced absence of 11 years 
during which time they were virtual prisoners. 

“Two days after this opinion, another district judge 
in Chicago held exactly the opposite. He pointed out 
that the Trading With the Enemy Act permits such 
suits and defines an enemy to be one who has an actual 
or technical residence in an enemy country. He went 
further and stated unequivocally that these provisions 
were not changed or affected in any way by the War 
Claims Act of 1948. 

• * • • 

i “The bill I have introduced provides specifically 
that these two provisions in the Trading With the 
Enemy Act remain unaffected in any way by the 1948 
law.” 

We submit that although Delegate Farrington’s atti¬ 
tude and interest in behalf of appellant are understand¬ 
able, there is no necessity whatever for requesting the 
Congress to enact the bill he has introduced (H. R. 9282, 
81st Cong.) in the light of the clear and positive construc¬ 
tion placed upon new Section 39 by the Court in the Jinsha 
and Nagano (88 F. Supp. 897) cases. 

Delegate Farrington took part in the original debate 
on H. R. 4044 which added new Section 39 to the Trading 
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With the Enemy Act. His views, therefore, are of par¬ 
ticular interest and are set forth entire for the convenience 


of the Court. 

IN THE HOUSE OF REPRESENTATIVES 

Monday, July 31, 1950 

Mr. FARRINGTON. Mr. 
Speaker, I have introduced a bill 
today to amend section 12 of the 
War Claims Act of 1948 in order 
to clarify the intentions of Con¬ 
gress in the application of this 
law. 

The bill proposes that section 
12 be amended by adding at the 
end thereof the following: 

This section shall not be construed 
as a limitation upon or as repealing, 
modifying, or otherwise affecting in 
any manner whatsoever the provisions 
of sections 2 and 9 of the Trading 
With the Enemy Act, as amended (de¬ 
fining an enemy or an ally of an 
enemy to be any individual of any na¬ 
tionality resident within the territory 
of any nation with which the United 
States is at war, and authorizing suit 
for the return of property vested 
under such act by any person not an 
enemy or an ally of an enemy). The 
effective date of this amendatory act 
shall be July 3, 1948. 

There seems to be a serious 
difference of opinion as to the 
intentions of Congress with re¬ 
spect to the application of the 
War Claims Act of 1948. It is 
evident from decisions rendered 
already that the construction 
placed on the intent of Con- 
I gress in certain cases may very 
well jeopardize the property of 
aliens that Congress had no in¬ 
tention of covering under the 
provisions of the law. 

Whatever the case may be, 
the situation needs prompt clari¬ 
fication. 


I am prompted to call this to 
the attention of the House by 
the tragic experience of a resi¬ 
dent of the Territory of Hawaii 
of more than 50 years, and the 
father of an American citizen, 
who was caught in Germany by 
the outbreak of the war, is now 
80 years of age and blind and 
confronted with poverty as the 
result of the seizure of his prop¬ 
erty by the Alien Property Cus¬ 
todian. 

His name is Richard Guesse- 
feldt. He was born in Germany 
in 1870 and came to Hawaii in 
1896. He and his wife, who 
settled there in 1909, have one 
child, a daughter who is a natu¬ 
ral-bom American citizen. 

Mr. Guessefeldt immediately 
entered the employ of one of the 
large sugar agencies in Hawaii, 
finally becoming head of their 
merchandising division. He 
saved his money and retired in 
1917. He placed his entire estate 
in trust with the Bishop Trust 
Co. of Honolulu in 1934. 

In April 1938, he and his wife 
and their daughter took a tem¬ 
porary vacation trip to Switzer¬ 
land, Germany, and Italy. They 
placed their household goods in 
storage until their return. They 
were to return to Hawaii within 
1 year. Five similar vacation 
trips had been taken in 1903, 
1913,1922,1930, and 1934. The 
outbreak of war in Europe pre¬ 
vented getting return passage 
booked in time to leave for home. 
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Neither the State Department 
nor any American officials gave 
them timely admonition or 
warning. As a result they be¬ 
came virtual prisoners for 
nearly 11 years, suffering great 
hardships because of harass¬ 
ment by military police, insuf¬ 
ficient food, shelter, and cloth¬ 
ing. 

In July, 1949, through the 
help of friends, they managed to 
get to New York where they 
now live on the charity of rela¬ 
tives. They are almost desti¬ 
tute. Their daughter is em¬ 
ployed as a saleswoman by a 
New York Department store. 

The loyalty of Guessefeldt and 
his family to America has not 
been questioned. Neither he 
nor his wife or daughter own or 
have owned property of any 
kind abroad. They have never 
belonged to any group or organ¬ 
ization hostile to the United 
States. The daughter was em¬ 
ployed by the British Royal 
Navy at Sylt in the British zone 
as a secretary and interpreter 
from August 1945 to March 
1946. She was able to return to 
New York later in that year. 

The cash value of the trust 
property is about $145,000. The 
Alien Property Director also 
seized in 1949 the stored house¬ 
hold property. A substantial 
portion of it belongs to the 
daughter. Thus the Director 
has actually taken the property 
of an American citizen. 

Mr. Guessefeldt filed a suit 
under the Trading With the 
Enemy Act, in the District of 
Columbia to recover back his 
property. A trial judge here 
has refused to order it restored 


although admitting that the re¬ 
sult is unduly harsh, but shifts 
the responsibility to Congress 
and says Mr. Guessefeldt’s rem¬ 
edy and relief must come from 
Congress. The judge concedes 
all these facts to be true, but 
holds that the War Claims Act 
of July 3,1948, permits confisca¬ 
tion of all property of every 
long-time loyal resident of 
America who has not become 
a naturalized citizen. Both Mr. 
Guessfeldt and his wife applied 
for citizenship when they were 
finally able to get home after 
an enforced absence of 11 years 
during which time they were 
virtual prisoners. 

Two days after this opinion, 
another district judge in Chi¬ 
cago held exactly the opposite. 
He pointed out that the Trading 
With the Enemy Act permits 
such suits and defines an enemy 
to be one who has an actual or 
technical residence in an enemy 
country. He went further and 
stated unequivocally that these 
provisions were not changed or 
affected in any way by the War 
Claims Act of 1948. In the opin¬ 
ion of Mr. Guessefeldt’s attor¬ 
neys, that judge is correct. 
They point out that Mr. Guesse¬ 
feldt is not now and never was 
an enemy, is a permanent resi¬ 
dent of Hawaii, that this fact 
was even admitted by the trial 
court here, and that Congress 
intended in the 1948 act that 
only the property of enemies of 
this country should be kept. 

The bill I have introduced pro¬ 
vides specifically that these two 
provisions in the Trading With 
the Enemy Act remain unaf¬ 
fected in any way by the 1948 
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law. The questions which have 
been raised concerning con¬ 
struction of the act seem to me 
to warrant a prompt hearing on 
the measure so as to clarify the 
intentions of Congress and pro¬ 
tect alien residents from unfair 
treatment. 

The memorandum which fol¬ 
lows is intended to present the 
issues which have arisen in the 
controversy. 

Memorandum re War Claims Act op 

July 3, 1948 (H. R. 4044, Public 

Law 896, 80th Cong.; 62 Stat. 

1246, 826; Sec. 12, 50 U. S. C., APP. 

Sec. 39) 

I 

The above act provides that prop¬ 
erty of German nationals seized after 
December 17, 1941, pursuant to the 
Trading With the Enemy Act, shall 
not be returned by the United States. 
It apparently repeals section 14 of the 
“Settlement of War Claims Act” of 
March 10, 1928 (45 Stat. 254-279, ch. 
167; 50 U. S. C., App. sec. 9 (m)) 
which authorized restoration of 80 
percent of all German enemy property 
after World War I and the retention 
of the balance of 20 percent by the 
United States. 

During World War II, all Germans 
living in and loyal to the United 
States, its territories and possessions, 
were not enemies under the Trading 
With the Enemy Act. 

Question 1. Did Congress intend 
by the above act of 1948, over 3 years 
after the war ended, to change the 
status of hundreds of thousands of 
these loyal German residents to that 
of “enemies”? Was it intended by 
the act of 1948 that such a German 
citizen living here and, for example, 
whose American bom son lost his life 
fighting for this country, should now 
forfeit his property of every descrip¬ 
tion? 

Question 2. Or did Congress in¬ 
tend only to keep the entire property 
of those Germans who were actual or 
technical enemies, hostile to the United 
States, and to change the former pol¬ 
icy of allowing enemies to have 80 
percent restored to them as was the 
case after World War I? 


n 

For more than 25 years the Federal 
courts have consistently ruled that a 
citizen of an enemy country (Ger¬ 
many, Italy) having a permanent 
residence in the United States and 
loyal to this country, could recover 
back property seized by the Alien 
Property Custodian under the Trad¬ 
ing With the Enemy Act; that he was 
not an enemy under that act; that he 
was not an enemy even though he 
had gone to Germany or Italy for a 
temporary trip and was prevented 
from returning home to America be¬ 
cause of the war. Those decisions 
have been followed, notwithstanding 
the act of 1948, by the District of Co¬ 
lumbia Court of Appeals (177 F. 2d 
649), October 10, 1949. 

Question 3: Did Congress intend 
by the 1948 act to nullify this rule? 

m 

A Federal district court in New 
York has even held that now, under 
the 1948 act, the United States can 
keep the property of a naturalized 
American citizen because he had not 
received his final papers when the 
property was seized after the war 
although he had become an American 
citizen when he filed suit for recovery 
of the property (SchiU V. McGrath, 89 
F. Supp. 339, decided Feb. 21, 1950). 

Another Federal district court in 
the District of Columbia has held that 
a German citizen who has lived in 
Hawaii for over 50 years, whose only 
child is an American citizen by birth, 
is an “enemy” since July 3, 1948, but 
was never an “enemy” before that 
date; that, therefore, all his savings 
of a lifetime may be confiscated 
(Guessefeldt v. McGrath (89 Supp. 
344, decided Mar. 14, 1950)). Both 
courts rely upon the statement made 
during the debate in the House that 
the bill H. R. 4044 was designed to 
permit “legalized robbery” and that 
this result was intentional and de¬ 
liberate on the part of every Senator 
and Representative. Similar remarks 
in the debate and hearings on the 
bill were also relied upon. 

IV 

Question 4: Was the act of 1948 
intended to modify, repeal, change, 
or affect section 2 (defining an “en¬ 
emy” to be one who is a resident 
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within an enemy country), or section 
9 (a) permitting suits to recover 
seized property, of the Trading With 
the Enemy Act? 

There is no reference whatever to 
those sections in the entire legislative 
history of the bill, H. R. 4044. 

v 

Census statistics indicate that sev¬ 
eral hundred thousands of Germans 
over 21 years of age are permanent 
residents of the United States. Great 
numbers of them, of course, live in 
such cities as Cincinnati and St. 
Louis. Many of them, through ne¬ 
glect, procrastination, and ignorance, 
have not become naturalized. On the 
other hand, undoubtedly many thou¬ 
sands have applied for citizenship. 

But the House debate in January 
1948 does not indicate that the Amer¬ 
ican Congress was warning them of 
its intention to confiscate their prop¬ 
erty unless they became citizens im¬ 
mediately or transferred their prop¬ 
erty to American citizens to escape 
seizure. 

Of course, many instances will oc¬ 
cur where, because of technical resi¬ 
dence in Germany or other enemy 
countries, or other circumstances, the 
person is an “enemy” regardless of 
loyalty to the United States. But it 
is in those cases where many per¬ 
fectly innocent people will, under the 
bill, lose their all, as stated during 
the debate in the House. 

Question 5: Is it to be presumed 
that, for example, the Ohio and Mis¬ 
souri Senators understood the bill H. 
R. 4044, to require forfeiture of all 
property of innocent residents of Cin¬ 
cinnati and St. Louis, of the class 
indicated, many of whose sons died 
to protect the very Government that 
would now seize their all? 

Twenty years ago in the same type 
of legislation, the War Claims Act 
of 1928, Congress used that term as 
will be seen in these parallel quo¬ 
tations: 

WAR CLAIMS ACT OF 1928 
(50 USCA APP. SEC. (Q)) 

“The return of money or other 
. property under paragraph * * * re¬ 
lating to the return to Austrian and 
Hungarian nationals * * 

It is also difficult to understand the 
variances in the following views: 


WAR CLAIMS ACT 1948 
(50 USC A APP. SEC. 89) 

“No property or interest therein of 
Germany, Japan, or any national of 
either such country * * 
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GUESSEFELDT CASE (89 F. 

SUPP. 344, DECIDED MARCH 

14,1950, DIST. OF COLUMBIA) 
“It is evident that Congress was 
well aware, in enacting this section 
(39) of the act, that persons situated 
as plaintiff is here, would be hurt. 
However, plaintiff argues that Con¬ 
gress did not intend section 39 to be 
a limitation on sections 2 and 9 (a), 
but this argument is untenable. Had 
Congress not so intended it would 
have been a simple matter for it to 
have used in section 39 the language 
employed in sections 2 and 9 (a), but 
in choosing the term ‘national’ it must 
be presumed to have intended that 
that word should be given the mean¬ 
ing which Congress itself had used.” 


NAGANO CASE (88 F. SUPP. 897, 

DECIDED MARCH 16, 1950, N. 

DIST., ILLINOIS) 

This section (39) provides that no 
property or interest therein of Ger¬ 
many and Japan or of any national 
of either country shall be returned 
to the former owners or their suc¬ 
cessors and no compensation shall be 
paid them. The defendant has sug¬ 
gested that this section prevents re¬ 
covery by the plaintiff herein because 
she is a national of Japan. I do not 
think this section is relevant to a case 
brought under section 9 (a) of the. 
act. If a plaintiff in a section 9 (a), 
suit is an enemy or an ally of an 
enemy, the suit fails under the provi¬ 
sions of section 9 (a), not because of 
the provisions of the new section 39. 

“The real purpose of the new sec¬ 
tion 39 is indicated by the provision 
that the net proceeds of property 
vested under the act, after adminis¬ 
tration, liquidation, and disposition 
pursuant to the provisions of the War 
Claims Act of 1948, shall be paid into 
the Treasury, in which, under section 
13 (a) of the War Claims Act of 
1948, * * * there is created a trust 
fund known as the War Claims Fund 
consisting of all sums paid into the 
Treasury pursuant to the provisions 
of section 39 of the Trading With the 
Enemy Act. “In connection with 
other sections of the War Claims Act, 
these sections reveal a third purpose 
not mentioned by plaintiff among the 
reasons for vesting enemy property, 
namely, the application of enemy as¬ 
sets to the relief of the victims of 
enemy aggression.” 


V. 

Senate Report 1742 (80th Congress), and Other 
Legislative History. 

Appellees in their brief (pp. 15, 16) rely upon the tes¬ 
timony of two District of Columbia lawyers to support 
the contention that new Section 39 was intended to affect 
Sections 2 and 9; and also the statement of a senator 
at the hearing before the Senate Judiciary Committee. 
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But the senator did not so state in the very report which 
bears his name. The sole explanation in Senate Report 
1742, p. 7, is the single sentence which reads: 

1 “ Section 12 [which added new Section 39] of this 
act amends the Trading With the Enemy Act so as 
to retain the enemy assets now held in the hands of 
the Alien Property Custodian and makes the residue 
of such assets available for the creation of the war- 
claims fund as set forth below/’ 

That is all. Certainly this simple statement to the Sen¬ 
ate (much less the language of Section 39) did not indi¬ 
cate the purpose of the proposed section was that for 
which appellees contend under their argument “Legisla¬ 
tive history of the Section’’ (Brief, p. 13 et seq.). 

It is a curious fact that their brief makes no mention 
of or reference to the views of the Attorney General (see, 
Supp. to Appellant’s Brief, p. 36). Even more strange is 
the further fact that no reference is made to the testimony 
of the representative of the very office now concerned in 
this litigation, namely, the chief of the appeals and liti¬ 
gation branch of the Office of Alien Property, who made 
no mention whatever of an intent to repeal, modify, limit, 
or change the definition of Section 2 or the right to sue 
under Section 9 (see, Hearings, Judiciary Committee, U. 
SJ Senate on H. R. 4044, 80th Cong., pp. 12-21, 240, 241). 
It is not to be supposed that counsel for appellees would 
not have called such testimony or the testimony of the 
Attorney General to the attention of this Court had it 
existed instead of relying upon the views of two attor¬ 
neys in private practice. 

If such was the intent, unequivocally denied by the 
Court in the Jinsha case and by Delegate Farrington (both 
denials occurring since Appellant’s Brief was filed), then 
the Senate either misunderstood the situation or was 
misled by the report of its Judiciary Committee because 
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the above quoted explanation was too innocuous to invite 
scrutiny by the skeptical. Furthermore, not a word of 
debate was uttered in the Senate (Cong. Rec. July 18, 
1948, pp. 8937, 8943-8945) on a proposal which appellees 
now insist was intended to have such a drastic and vic¬ 
iously cruel result. Little imagination is necessary as to 
the debate that would have ensued in that body if, for 
example, the Missouri and Ohio Senators had been told 
in the Senate Report or by the member in charge of the 
bill that the section proposed to arbitrarily take away 
all property of every description of thousands of German 
citizens living in St. Louis and Cincinnati, loyal to America 
and her allies, in their helpless old age. In this connec¬ 
tion, see Memorandum appended to the remarks of Dele¬ 
gate Farrington, Par. V, Question 5 (p. 12 of this Reply 
Brief). 


VL 

Hardships Under New Section 39. 

Congressman Cox’s statement (Appellees’ Brief, p. 17) 
that “many perfectly innocent people will, under the bill, 
lose their all” was prophetic. It is illustrated perfectly 
by the situation in the Nagano case. Mrs. Nagano was 
an actual resident of Japan. Nevertheless, although con¬ 
fronted with that fact, the Court’s decision was made 
“with some reluctance” because it involved confiscating 
most of the life work of her husband. Bui she was a 
resident of an enemy country. It is this class of inno¬ 
cent claimants who will suffer under new Section 39, 
which, as we have pointed out at some length in appel¬ 
lant’s brief, ends the World War I policy under the Set¬ 
tlement of War Claims Act of 1928 of restoring 80% of 
seized property to enemy Germans. Appellees furnish 
still two further examples of hardships in the Bdlmarn 
and Mittler cases (Supp. to Appellees’ Brief, pp. 32, 33). 
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But each of those plaintiffs was a citizen and 'permanent 
resident of Germany. Those decisions lend no support 
to appellees in the instant case since appellant admittedly 
is now and has been for over half a century a permanent 
resident of Haw’aii. 

VII. 

Appellees’ Observations Respecting Nagano v. Clark, 

80 F. Supp. 897, and McGrath v. Zander, 

177 F. 2d 649. 

Appellees state (Brief, p. 11, footnote 10) that appellant 
“seeks comfort” in the Zander case. We submit that that 
decision, upholding the Stadtmuller doctrine, applies here 
and is binding upon the lower court in this circuit. There 
the Government urged this Court to sustain the seizure 
upon a finding by the Alien Property Custodian that Mrs. 
Zander was a German national and residing in Germany, 
and that her American citizenship was of no consequence. 
But now appellees urge this Court to construe that de¬ 
cision to mean that her American citizenship was of real 
consequence. Appellees assert that such decision “has 
nd relevance whatever here.” On the contrary, this Court 
reaffirmed the principle that a German citizen “never a 
‘resident within’ Germany and not an ‘enemy’ within the 
purview of Section 9(a)”, has the right, unrestricted and 
unqualified by Section 39, or any other section of the 
Trading With the Enemy Act, to the return of seized 
property. To make assurance doubly sure, the decisions 
in Stadtmuller v. Miller, 11 F. 2d 732, and Vowinckel v. 
First Fed. Trust Co., 10 F. 2d 19, were followed—all 
this more than a year after the addition of new Section 39 
to the Act. 

One statement in appellees’ brief (p. 19, footnote 16) 
remains for discussion. It is suggested that a “dictum” 
in the Nagano case, 80 F. Supp. 897, “misconstrues the 
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effect of Section 39.” (The plaintiff, Nagano, is referred 
to inadvertently as a resident of Germany, although ac¬ 
tually a resident of Japan.) The Court’s expressions in 
that case (see Appellant’s Brief, pp. 9, 10) are not dicta. 
The Government had urged that Section 39 prevented re¬ 
covery because Mrs. Nagano “is a national of Japan.” 
That contention was met squarely by the Court and re¬ 
jected. Furthermore, the Court explained carefully “the 
real purpose” of new Section 39. 

In concluding this Reply Brief for appellant, it should 
be emphasized that the recent opinion of District Judge 
McLaughlin in Jinsha v. McGrath, 90 F. Supp. 892, is 
alone a complete and sufficient answer to each and every 
contention advanced by appellees. In that case the plain¬ 
tiff was an Hawaiian corporation, “the vast majority of 
whose members were alien Japanese.” Notwithstanding 
new Section 39, the Court decided (p. 898): 

“This vesting did unduly infringe a freedom pro¬ 
tected by the First Amendment, and the plaintiff has 
proven itself eligible under the Act to have a judicial 
order directing the Custodian to return to it the 
vested property.” 

But appellees argue (Brief, pp. 12, 15) that the conclu¬ 
sions of the court below in the instant case were made 
“after a careful examination of the legislative history” 
of new Section 39; and that appellant’s contention that 
the law prevents return only to enemies is met by the 
district court’s “short answer”. We, therefore, invite 
this Court to compare the expressions of the lower court, 
to which appellees refer, with those of Judge McLaughlin 
to ascertain whether the latter also made a “careful ex¬ 
amination of the legislative history” of new Section 39: 


18 


* 4 Plaintiff argues that Con¬ 
gress did not intend § 39 to 
be a limitation on §§ 2 and 
9(a), but this argument is un¬ 
tenable. Had Congress not so 
intended, it would have been 
a simple matter for it to have 
used in § 39 the language em¬ 
ployed in §§ 2 and 9(a), • • •” 
(Guessefeldt v. McGrath, et al, 
89 F. Supp. 344, at p. 348). 


“But to hold that in a 
Section 9 suit the Court is 
bound by the multiple declara¬ 
tions of the Vesting Order, 
and hence Section 39 defeats a 
Section 9 suit before it even 
gets started would make a 
farce out of unamended Sec¬ 
tion 9, which Section the Su¬ 
preme Court says is all that 
preserves the Act’s constitu¬ 
tionality. 

• • • • 

“If Congress felt that way, 
it did not say so. Section 9 
remains unamended, despite 
the addition of Section 39 in 
1948 following the Uebersee 
case. If it did ever say so, 
immediate doubt as to the 
Act’s constitutionality would 
arise.” (Jinsha v. McGrath, 
90 F. Supp. 892, at pp. 896, 
897). 


We attribute to the Congress capability of legislating 
an<l therefore respectfully presume to paraphrase the 
above quoted statement of the court below in consonance 
with the Congressional purpose: 


* • * * Plaintiff argues that Congress did not intend 
§ 39 to be a limitation on §§ 2 and 9(a). This argu¬ 
ment is correct. If Congress had nat so intended, it 
1 would have been a simple matter for it to have 
directly and specifically repealed, amended or modi¬ 
fied %% 2 a/nd 9(a) when it added new Section 39 to 
the Trading With the Enemy Act * 

Appellees’ position may be summed up tersely: They 
ask this Court to accomplish an objective which Congress 
has not authorized, which the Attorney General himself 
did not seek when new Section 39 was proposed, and 
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which District Judges Campbell and McLaughlin have 
refused. In addition, as we have shown herein, the mis¬ 
construction in two instances of Section 39 has already 
caused astonishment, if not resentment, in the Congress 
itself. Congress took the precaution to refer in Section 39 
to property vested pursuant to the provisions of this. Act. 
“This Act” is the Trading With the Enemy Act of 1917 
as it stood on July 3, 1948 when Section 39 was added. 
By so providing, the Congress went out of its way to 
leave Sections 2 and 9 alone. Therefore, the definition 
of “enemy” in Section 2 still is controlling, unless aliens 
in the United States were proscribed by Presidential 
proclamation, which power concededly (See, Appell-a»&- 
Brief, p. 3; Joint App., p. 15; and the Yamashita i case, p. 6 
herein) the President has never exercised. If appellees’ 
contentions were sound, then even this presidential power 
was taken away on July 3, 1948. 

It follows that one having German citizenship or nation¬ 
ality is not thereby, and solely for that reason, barred 
from recovering property seized from him by the Alien 
Property Director. It is mandatory under the Act that 
he also be an enemy, an ally of an enemy, or enemy tainted. 
Guessefeldt’s property should not have been seized in the 
first place. Even the court below admits (Joint App., p. 
16) that before July 3, 1948, it would have been obliged 
to restore his property to him. The amendatory Act of 
that date did not authorize robbing appellant or those 
persons similarly situated, and the Jinsha case, just re¬ 
cently lost by the appellees, should end the instant con¬ 
troversy. The contrary proposition advocated so stren¬ 
uously by appellees is monstrous. 
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CONCLUSION 

The conclusion set forth in appellant’s brief (p. 15) is 
reiterated. 

Respectfully submitted, 

Robert F. Klepinger, 

i 1720 M Street, N. W., 

Washington 6, D. C. 

Attorney for Appellant 
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contained in Section 9(a) of the Trading with the 
Enemy Act in regard to German nationals who are 
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SUMMARY STATEMENT OF THE CASE 

Appellant was born in Germany in 1870. He came to 
Ha\vaii in 1896 and has resided there ever since. In April 
1938, while maintaining his American domicile, he took a 
vacation trip to Europe and was caught in Germany by 
the outbreak of war, and unable to return. He was forced 
to remain in Germany involuntarily. In July 1949, he 
returned and is now a resident of New York. It is ad¬ 
mitted that appellant was not an enemy or ally of enemy. 

In 194S and 1949, the Office of Alien Property vested 
certain property of the appellant. Appellant filed notice 
of claim for return of said property within the statutory 
period and commenced this action on December 5,1949. 

The court below granted the defendant’s motion to dis¬ 
miss on the grounds that the government’s consent to be 
sued as expressed in Section 9(a) of the Trading with 
the Enemy Act be repealed as to appellant by section 39 
of that Act and that appellant fall within the purview of 
Section 39 as a German national. 

Appellant appealed against this final judgment. The 
Court granted the motion of George Eric ROSDEN to 
appear as Amicus Curiae. 

1 SUMMARY OF ARGUMENT 

Section 39 of the Trading with the Enemy Act did not 
amend or modify Section 9(a) for the following distinct 
and separate reasons: 

1.) Section 39 contains a saving clause indicating that 
its effects should only take place after the legislative 
policies as laid down in the Act theretofore concern¬ 
ing return had been carried out. Thus, there does 
not exist an ambiguity calling for interpretation of 
the statute; 
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2. ) If, nevertheless, an ambiguity be deemed to exist, 

the presumption against implied repeals prohibits 
adoption of the interpretation made by the Court 
below; 

3. ) The presumption against repeal of a right to sue, 

once granted, has the same effect; 

4. ) It is a canon of statutory construction that an 

amendment is to be read together with the original 
act as if the act had been originally promulgated 
in its amended form, if such interpretation is at all 
possible. Since it is entirety possible and reason¬ 
able to give effect to Section 9(a) and Section 39, 
such interpretation is indicated; 

5. ) Contrary decisions by District Courts are all ap¬ 

pealed. They are based on a point in the legislative 
history, the use of w’hieh for this purpose is inad¬ 
missible pursuant to rules laid down both by this 
court and the United States Supreme Court; 

6. ) A scrutiny of the legislative intent shows the fol¬ 

lowing: 

a) The history of the legislation shows that Con¬ 
gress has refused heavy pressure to enact legis¬ 
lation affecting or moderating the right to sue 
as granted in Sec. 9(a) of the Act consistently 
through the years; 

b) That Section 39 was the exercise of the right of 
final disposition as retained by Congress in Sec¬ 
tion 12 of the Act, rather than a modification of 
the provisions of the Act; 

c) That the principal proponent of the Act, who 
vras instrumental in its introduction, did not 
believe that the Act was repealing Section 9(a) 
in part; 

d) That the second sentence of Section 39 was writ¬ 
ten into the Act in order to comply with objec¬ 
tions made by the Attorney General and the 
State Department, both wishing that final con- 
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fiscation should take place only after the provisos 
of the Act as it existed before the amendment 
were carried out. 

CONCLUSION: All established aids to statutory inter¬ 
pretation indicate that Section 39 did not, in any 
way, impinge the right to sue for return as 
granted by Section 9(a) of the Trading with 
the Enemy Act. 

ARGUMENT 

Under Sec. 9(a) of the Trading with the Enemy Act 
(hereinafter called “The Act”), any person not an enemy 
or “ally of enemy” is entitled to return of his vested 
property and to institute suit for such return. Sec. 2 of 
the Act defines the terms “enemy” and “ally of enemy”. 
Accordingly, “residents” of enemy territory, are “ene¬ 
mies”. That has been interpreted by the courts to mean 
that persons, even though of German nationality, are not 
“enemies” under the terminology of the Act, if they were 
caught in Germany on a visit or had no animus manendi 
as to Germany x . Thus, German domiciliaries of the United 
States, if caught in Germany by the outbreak of war 
and unable to return, were held to be entitled to sue under 
Sec. 9(a) of the Act 1 2 . 

Sec. 39 of the Trading with the Enemy Act was written 
into the Act by an amendment, contained in Sec. 12 of 
the War Claims Act of 1948 3 Its obvious purpose was 
to provide the funds for payment of claims arising out of 
the War Claims Act of 1948. It provides that no returns 

1 McGrath V. Zander, 85 App. D. C. 334, 177 F. (2d) 649; Sarthou 
V. Clark, 78 F. Supp. 139 ; see Josephberg v. Markham, 152 F. (2d) 
644. 

2 StadtmvUer v. Miller, 11 F. (2d) 732. 

8 62 Stat. 1246, 50 USCA App. Sec. 39. 
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are to be made to German and Japanese nationals and 
that the net proceeds remaining upon the completion of 
administration, liquidation, and disposition pursuant to 
the provisos of the Act are to be recovered into the 
Treasury. 

The court below found and the appellees admitted that 
appellant is not an enemy or ally of enemy. The court 
below found that appellant would be authorized to sue 
for return, barring Section 39 of the Act. Thus, the de¬ 
cision of the court below amounts to a conclusion of law 
that Sec. 39 eliminated the right to sue under Sec. 9(a) 
of the Act on the part of persons who while not being 
enemies or allies of enemy, are German nationals, as is the 
appellant. 

The court below erred in so holding. The final confisca¬ 
tion as contained in Sec. 39 of the Act takes place only 
after the detailed provisos of the Act as to returns have 
been observed, as will appear more fully hereinafter. 

1.) The Ambiguity. 

Courts are called upon to interprete statutes only where 
there are ambiguities. The court below found by implica¬ 
tion that there was an ambiguity and resolved the ambi¬ 
guity by eliminating the right to sue on the part of per¬ 
sons who are not enemies or allies of enemies under the 
definition of the Act, but who are German or Japanese 
nationals under Section 39. 

Section 39 itself contains the answer to the problem in 
clear and uncontroversial terms so that an ambiguity can 
not be said to exist. For the second sentence of Section 
39 reads as follows: 

“The net proceeds remaining upon the completion of 
administration, liquidation and disposition pursuant 
to the provisions of this Act . . 
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This sentence is a proviso as to the first sentence. It 
states that the consequences imposed by Sec. 39 are to 
take place only after returns under the existing pro¬ 
visions of the Act have been made. 

But even if the question be doubtful upon a mere read¬ 
ing of Section 39 of the Act, a number of established rules 
of statutory construction as well as the legislative history 
of the amendment by which Sec. 39 was inserted in the 
Act compel a construction at variance with that placed 
upon this Section by the court below, as will appear more 
fully hereinafter. 

2.) The Presumption Against Implied Repeals. 

It is a basic principle of statutory construction that 
subsequent legislation is not presumed to effectuate a re¬ 
peal of the existing law in the absence of that expressed 
intent. 

!As the Court said in Ritholz v. March:* 

11 The intent of the legislature to impliedly repeal a 
statute bv a latter must be clear and manifest” 

In general, repeals by implication are not favored 3 . In 
fact, repeal by implication can only be presumed if either 
there exists an irreconcilable repugnancy between the 
statute and its amendment 6 , or if the legislative history 


4 70 App. D. C. 283, 105 F. (2d) 937; see also: Wash. Gas Light 
V. Byrnes, 78 App. D. C. 107, 137 F. (2d) 547, affd. 321 U. S. 489, 
88 L. ed. 883, 64 Sup. Ct. 731. 

5 United States V. Noce, 268 U. S. 613, 60 L. ed. 1116, 45 Sup. Ct. 
610; Safe Harbor v. FPC, 179 F. (2d) 179; District of Columbia V. 
Moyer, 68 App. D. C. 98, 93 F. (2d) 527. 

6 State of Georgia v. Penna. Rrd., 324 U. S. 439, 89 L. ed. 1051, 
65 Sup. Ct. 716, reh. den. 324 U. S. 890; Ritholz v. March, 70 App. 
D. C. 283, 105 F. (2d) 937; Nusbaum V. D. C., 58 App. D. C. 47, 
24 F. (2d) 622. 
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shows clearly that the legislative intent was directed to¬ 
wards such a repeal 7 . 

It is manifest that there exists no irreconcilable repug¬ 
nancy between Sec. 9(a) and Sec. 39 of the Act. And 
the legislative intent, far from being directed towards 
such repeal, is demonstrated to the contrary by multiple 
references in the legislative history, as will appear more 
fully, infra. 

3. ) The Presumption Against Repeal of a Right to Sue, 

Once Granted. 

Mr. Justice Douglas stated in the case of Markham v. 
Cabell 8 ; 

“The right to sue, explicitly granted by Sec. 9(a), 
should not be read out of the law unless it is clear 
that Congress by what it later did withdrew its earlier 
permission. 7 7 

And the same language was used by Chief Justice Groner 
in Uebersee-Fmcmz-Korpo ration v. Markham *. 

Thus—unless the legislative intent be clear and un¬ 
ambiguous—the right to be sued, once granted by Sec. 
9(a) of the Act may not be abrogated by implication. 

4. ) The Rule That Original Act and Amendment Are to 

Be Read Together. 

As the United States Supreme Court said in Markham 
v. Cabell: 10 


7 “Where the repealing effect of a statute is doubtful, the statute 
is to be strictly construed to effectuate its consistent operation with 
previous legislation.” Sutherland, Horack’s 3rd Ed., Statutory Con¬ 
struction I, p. 270. 

8 326 U. S. 404, 90 L. ed. 165, 66 Sup. Ct. 193. 

9 81 App. D. C. 284, 158 F. (2d) 313, afiTd Clark v. Uebersee 
Finanz-Korporation, 332 U. S. 480, 92 L. ed. 88, 68 Sup. Ct. 174. 

10 Supra, n. 8. 
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1 “. . . the normal assumption is that where Congress 
amends only one section of a law, leaving another 
untouched, the two were designed to function as parts 
of a whole.’’ 

And as the Court said in United States v. Borden Co.: 11 

“. . . Where there are two acts on the same subject, 
effect should be given to both, if possible.” 

All judicial precedents are agreed on the rule that a 
provision added to an Act by amendment is to be read 
together with the other provisions of the Act, as if the 
Abt, as amended, had been enacted originally, if at all 
possible. 12 And there is no reason to assume that it be 
impossible to consider only the property of such persons 
as finally confiscated which are not otherwise qualified for 
return under the detailed provisos of the Act. 

5.) Faulty Interpretation of the Legislative Intent. 

The order below relies on the decision in SchiU v. Mo 
Grath. 1 * So do similar decisions in the cases of Feyerdbend 
v. McGrath 14 and Muller-Mittler v. McGrath 1 *. In all of 
these cases appeals are pending. 

The memorandum opinions in all of these cases rely in 
their search for the legislative intent on two points alone: 

! (a) that in the opinion of a witness who testified in 

hearings before a Subcommittee of the Senate 
Committee on the Judiciary, Sec. 39 would extend 


11 308 U. S. 188, 84 L. ed. 181, 60 Sup. Ct. 182. 

12 Markham v. CabeU, supra, n. 8; United States v. La Franca, 
282 U. S. 568, 75 L. ed. 551, 51 Sup. Ct. 278; Baxter v. McGee, 82 
F. (2d) 695, cert. den. 298 U. S. 680, 80 L. ed. 1401, 56 Sup. Ct. 
948. 

13 (S. D. N. Y.) 89 F. Supp. 339. 

14 D. C. D. C., decided April 22, 1950, unreported, appeal pending 
Case No. 10729. 

15 D. C. D. C., decided March 31, 1950, Case No. 3278-48, unre¬ 
ported, appeal pending, case No. 01766. 
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the definition of the term enemy so as to pre¬ 
clude persons eligible for suit under Sec. 9(a) 
from the right to sue, and 

(b) That Senator Cooper said as to certain cases to 
this witness: 

“Why should their property be returned to them 
any more than property returned to Germans in 
Germany ?” 

It so happens that the witness whose testimony the courts 
below rely on was the writer of this brief. 

Such testimony is not acceptable evidence as to the legis¬ 
lative intent of Congress. 

As this Court said in Railroad Retirement Bd. v. Dur 
quesne 18 : 

“Individual opinion of witnesses at a hearing is of 
doubtful value in the interpretation of an act.” 

The United States Supreme Court used even stronger 
language in its refusal to recognize such statements. In 
McCaugfJm v. Hershey , 17 an opinion specifically referred 
to in the above-quoted Duquesne decision, Mr. Justice Stone 
said, speaking for the Court: 

“For reasons which need not be restated, such indi¬ 
vidual expressions are without weight in the interpre¬ 
tation of a statute.” See Duplex v. Deering, 254 U. S. 
443, 474, 41 S. Ct. 172, 65 L. ed. 349, 16 A. L. R. 196; 
Lapina v. Williams, 232 U. S. 78, 90, 34 S. Ct. 196, 58 
L. ed. 515; United States v. Trans-Missouri Freight 
Ass’n, 166 U. S. 290, 318, 17 S. Ct. 540, 41 L. ed. 1007. 

The individual expression discussed by the United States 
Supreme Court in the Hershey case was made by a 
Senator; how much less can the expression of an opinion 
by private counsel be relied upon as interpreting the 
legislative intent. 

80 App. D. C. 119, 149 F. (2d) 507, affd. 326 U. S. 446, 90 L. 
ed. 192, 66 Sup. Ct 238. 

17 (1931) 283 U. S. 488, 493, 494, 75 L. ed. 1183, 51 Sup. Ct 510. 
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The reasons for this rule of statutory interpretation are 
quitfe understandable. If the subcommittee, the Senate 
Committee on the Judiciary and the members on the floor 
disagreed with the opinion of this counsel as to the con¬ 
sequences of this bill, they would vote for the bill because 
they did not adopt counsel’s conclusions. So would they 
have voted for the bill if they desired the results ascribed 
to it by counsel. Under such circumstances, the opinion 
of a private person uttered in Committee hearings must 
of necessity fail to be indicative of the legislative intent. 

The answer given by Senator Cooper to the witness is 
of no greater help for determination of the legislative 
intent. Nothing in the Committee Report refers to the 
point. Nor was the point raised on the floor and there 
explained to the members. What indication is there that 
Senator Cooper’s opinion was shared by the majority? 
Or even whether it was raised in an executive meeting of 
the Committee? It is a firmly established rule that even 
the statement of a senator in charge of a bill is only 
indicative of the legislative intent, if made in the nature 
of a supplemental report to the floor. 18 In such case, he 
speaks for his committee and affords the majority an 
opportunity to take a stand. 


18 In Lapina v. WVMams, 232 U. S. 78, 58 L. ed. 575, 34 Sup. Ct. 
196, a decision frequently referred to in recent decisions, the Court 
said: 

‘‘Counsel for petitioner cites the debates in Congress as indi¬ 
cating that the act was not understood to refer to any others 
than immigrants. But the unreliability of such debates as a 
source from which to discover the meaning of the language 
employed in an act of Congress has been frequently pointed 
out ( United States v. Trans-Missouri Freight Asso., 166 U. S. 
290, 318, 41 L. ed. 1007, 1019, 17 Sup. Ct. Rep. 540, and cases 
cited), and we are not disposed to go beyond the reports of 
the committees ( Church of the Holy Trinity v. United States, 
143 U. S. 457, 463, 36 L. ed. 226, 229, 12 Sup. Ct. Rep. 511; 
Binns v. United States, 194 U. S. 486, 495, 48 L. ed. 1087, 1090, 
24 Sup. Ct. Rep. 816; Johnson v. Southern P. Co., 196 U. S. 1, 
19, 49 L. ed. 363, 370, 25 Sup. Ct. Rep. 158, 17 Am. Neg Rep. 
412).” 
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But in the situation at bar, the often pronounced rule 
governs that an opinion expressed by a senator in hear¬ 
ings is not indicative of the legislative intent. 

Moreover, this counsel appeared at the said hearing 
after very short notice. He had not time for detailed 
consideration. Mature consideration given to the matter 
particularly in the light of the case of Cabell has convinced 
counsel that Sec. 39 must be read together with the re¬ 
mainder of the Act, and must be harmonized with its 
provisions. 

Thus, the reasoning of the decision below is based on 
fallacious and wholly inadmissible grounds. 

6.) The Legislative Intent. 

While the legislative history is silent as to the exact 
point in question, the history of the legislation, the pur¬ 
poses of the amendment and the legislative history offer 
ample opportunity to support appellant’s view. 

(a) The History of tine Legislation. 

The elimination of the right to sue as granted by Sec. 
9(a) of the Act has for years been the subject of efforts 
by the Alien Property Custodian and the Office of Alien 
Property. First, Bill HR 4840, 78th Congress, 2nd Session, 
died in Committee. 19 Then, it was attempted to emasculate 
Sec. 9(a) by the contention that the statute of limitations 
contained in Sec. 9(e) precluded all suits in cases arising 
from the Second World War. This attempt ended in 
defeat before the United States Supreme Court in the case 
of Marhham v. Cabell. 20 The next attempt at elimination 
of Sec. 9(a) was the contention that the enactment of Sec. 
5(b) of the Act had impliedly repealed the consent to be 


19 See footnote 5 in Chief Justice Groner’s decision of the 
Uebersee-Finanz case, supra, n. 9. 


20 Supra, n. 8. 
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sued. This attempt was foiled by the decision of this 
Court in the case of U ebersee-Finam-Korporation v. Mark¬ 
ham, affirmed by the United States Supreme Court. 21 Mean¬ 
while, another attempt failed to have a bill passed that 
would eliminate Sec. 9(a) 22 . 

The next attempt at elimination of Sec. 9(a) was con¬ 
tained in HR 1S23, 80th Congress, 1st Session 23 . This 
bill provided for retention of all German etc. property in 
as far as it would not be returnable under Sec. 32 of the 
Act. The State Department objected on several grounds, 
one of which was that ultimate confiscation should take 
place after “allowance of claims as required by established 
policies and eocisting law 2 *. (See Annex 1) The bill did 
not pass. Bill HR 2823, 80th Congress, 1st Session, con¬ 
tained an apparently similar provision. The attorney 
General objected. One of his objections stated the require¬ 
ment to permit the “Completion of the program of ad¬ 
ministration and allowance of claims as required by the 
Trading with the Enemy Act, as amended 25 . (See Annex 
2) The bill vras not passed. 

Finally, Bill HR 4044, 80th Congress, 2nd Session, was 
introduced in lieu of the above-mentioned Bills HR 1823, 


21 Supra, n. 9. 

22 By H. R. 5089 and S. 2378, 79th Congress, 2nd Session . The 
Bill was enacted but under elimination of the proviso concerning 
Sec. 9(a). See Mr. Chief Justice Groner’s reference, supra, n. 19. 

23 A Bill to establish and Enemy Alien Commission. Hearings 
held before the Committee on Interstate and Foreign Commerce, 
House of Representatives, 80th Congress, 1st Session, on H. R. 873, 
1823, 1000 and 2823, on March 20, 21, and April 21, 1947. 

24 See Hearings, supra, n. 23, p. 3. The letter is reprinted as 
Annex 1 to this brief. 

25 See Hearings, supra, n. 23, pp. 298 ff. The letter is reprinted 
as Annex 2 to this brief. 
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2823 and others 2C . It contained Sec. 39 as it reads now, 
and became law. 

In the light of this history of the legislation, it appears 
little less than ludicrous not only to assume that Congress 
did suddenly that which it had refused to do so long and 
so often with persistency, but also to do so without even 
mentioning such reversal in the Committee report and 
without any debate on the point on the floor. 

(b) Section 39 as “Ultimate Disposition”, Not Modifi¬ 
cation of Statute. 

The vestings pursuant to the Trading with the Enemy 
Act are not confiscations but merely sequestrations of a 
temporary nature, subject to final disposition by Con¬ 
gress 27 . It follows that after the peremptory act of seiz¬ 
ure or vesting, there needs to follow an act of final dis¬ 
position. And, indeed, Congress has reserved for itself 
the task, right and duty, to make such final disposition 
in Sec. 12 of the Act. For the last paragraph of Sec. 12 
provides in part as follows: 

“After the end of the war, any claim of any enemy 
or of an ally of enemy to any money or other property 
received and held by the Alien Property Custodian 
or deposited in the United States Treasury, shall be 
settled as Congress shall direct: * • *” 

The enactment of Sec. 39 of the Trading with the Enemy 


26 According to information obtained from the Clerk of the House 
Interstate and Commerce Committee. See statement by B. M. 
English, Asst. Legal Advisor, State Department, in Senate Hearings 
on H. R. 4044, p. 21: 

“The Chairman, of course, is familiar with the background of 
H. R. 4044 which, in effect; was a bill drafted by the Interstate 
and Foreign Commerce Committee of the House of Representa¬ 
tives after extended hearings on numerous bills in the first 
session of the Congress." 

27 Woodson V. Deutsche Bank, 292 U. S. 449, 78 L. ed. 1357, 54 
Sup. Ct. 804. 
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Act constitutes the exercise of the right retained by Con¬ 
gress in Sec. 12 of the Act. 

This conclusion does not only result from the fact alone 
that a peremptory seizure requires of necessity a final act 
either of return or other final disposition. It also is an 
inescapable deduction from the history of the legislation. 
For Bill HR 4044 was introduced after joint hearings had 
been held on five other bills that tried to accomplish the 
same ends. 28 It was designed to meet the exceptions taken 
to the prior bills. 20 In fact, the House Interstate and For¬ 
eign Commerce Committee held no hearings on HR 4044, 
considering the hearings on the prior bills as sufficient. Two 
of these prior bills 30 sought to incorporate substantially 
the provisions of Sec. 39 in amendment to Sec. 12 of the 
Act. As to the other bills, it was the understanding of 
the State Department and the Attorney General, commu¬ 
nicated to the Committee by letters 31 , that this proviso 
constituted the ‘‘ultimate disposition” of the seized funds. 

An “ultimate disposition”, i. e. turning peremptory 
seizure into final confiscation, and changing provisos for 
return are two different and distinct things. 

(c) The Statement of Representative BecJcworth. 

Representative Beckworth of Texas was the leading 
draftsman of Bill HR 4044. It passed as a result of his 
efforts which is why he became Chairman of the Subcom¬ 
mittee on War Claims of the House Committee on Inter¬ 
state and Foreign Commerce. 

i 

After the House had passed Bill HR 4044, he appeared 
before the Senate Subcommittee in Hearings on the Bill, 

28 Supra, n. 23 and 26. 

29 Supra, n, 26. 

30 H. R. 1000 and 2823, 80th Congress, 1st Session. 

31 Supra, n. 24 and 25, printed in Annex 1 and 2. 
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relating the history of the bill in the House, and the House 
Committee, and giving his personal opinions. 32 In so 
doing he said, clearly inferring that the Bill before the 
Committee did not accomplish his wish: 

“What I would like to see done, if I had my way, of 
course, would be to stop the return of all this property 
until the entire study is completed, if a study is to be 
made.” 

Knowing that the House bill had not suspended returns, 
he then introduced the following amendment which was 
not written into the Act: 

“Sec. 3. Notwithstanding any other provision of this 
act, no property or inteerst therein vested in or trans¬ 
ferred to any officer or agency of the Government 
at any time after December 17, 1941, pursuant to the 
provisions of this act, shall be returned to former 
owners thereof or their successors in interest, during 
the period beginning with the date of the enactment 
of this act and ending 6 months after the date on 
which the report of the War Claims Commission, made 
pursuant to title II of this act, is received by the 
Congress, except as directed by a court in accordance 
with section 9(a) of the act.” 

And it is remarkable that even this amendment, going 
further than the Bill that passed the House does not sus¬ 
pend returns under Sec. 9(a) of the Act. 

Representative Beckworth’s explanation as to the legis¬ 
lative intent of the House are acceptable evidence, since 
he was the principal draftsman 33 and also related to the 
Senate committee the reasons for a past House action. 

These statements squarely contradict the construction 
of the court below. 

32 Senate Hearings on Bill H. R. 4044, 80th Congress, 2nd Session, 
pp. 117-127, (124). 

33 United States v. Why el, 28 F. (2d) 30. 
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1 

(d) Compliance with Objections by the State Department 
and the Attorney General. 

As indicated hereinabove, Bills HR 873, 1000, 1823 and 
2823 were the subject of extended hearings, and the result 
of these hearings and of the objections raised therein 
was Bill HR 4044 -which was finally enacted and contained 
See. 39 of the Act. 

None of the five prior bills contained any language re¬ 
ferring to the “completion of administration, liquidation, 
and disposition pursuant to the provisions of this Act”, 
as does the re-written Bill HR 4044 and Sec. 39, as enacted. 

In searching for the origin of this language and the 
thought behind it, the legislative history offers two con¬ 
clusive clues. For the Department of State, in a letter 
written to the Chairman of the House Committee on Inter¬ 
state and Foreign Commerce, wrote 84 : 

“It is believed that the Congress might give consid¬ 
eration to the enactment of legislation along the fol¬ 
lowing lines: 

1. Requiring that German and Japanese assets in the 
United States be liquidated and the proceeds cov¬ 
ered into the Treasury after completion of the 
program of administration and allowance of claims 
as required by established policies and existing 
law. 

2 99 

And the Attorney General, in a letter written for the 
same purpose to the Chairman of the Committee, said: 85 

“Accordingly, it would seem appropriate that this 
legislation be broadened to provide that the proceeds 
of German and Japanese vested property should be 
covered into the Treasury after completion of the 
program of administration and allowance of claims 


34 Supra, n. 24, reprinted in Annex 1. 

35 Supra, n. 25, reprinted in Annex 2. 
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required by the Trading with the Enemy Act, as 
amended, and that a specific declaration of congres¬ 
sional policy be made to the effect that the proceeds 
of such property should not be returned.’’ 

No other indication is evident from the record ns to 
the origin of the second sentence of Sec. 39 of the Act. 
In view of this fact, and further considering the fact that 
the language used in the objecting letters was written into 
the Act verbatim, the conclusion is inescapable that Con¬ 
gress wanted to meet the objections by insertion of the 
language suggested by them. 

7.) CONCLUSION 

It appears to amico curiae that the history of the legis¬ 
lation and the history of the enactment of Sec. 39 of 
the Act contain an overwhelming wealth of evidence show¬ 
ing that the interpretation of the court below is fallacious. 

Amicus curiae submits that this Court should reverse 
the decision of the court below and direct the District 
Court to vacate and set aside its order granting appellees’ 
motion to dismiss, and to direct the District Court to deny 
appellees’ motion to dismiss and to grant appellant’s 
motion for summary judgment. 

Respectfully submitted, 

George Eric Rosden, 

1025 Vermont Ave., N. W., 
Washington 5, D. C., 
Amicus Curiae. 
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ANNEX 1-2 

Annex 1: Letter Written by the State Department to 
Representative Wolverton as Chairman of the 
House Committee on Interstate and Foreign 
Commerce, Represented for Hearings Before 
the Committee on Interstate and Foreign Com- 
' merce, House of Representatives, 80th Congress, 
1. Session, on Bills H. R. 873, H. R. 1823, H. R. 
1000, H. R. 2823, p. 3 ff.: 

Department of State, 
Washington, March 19,19U7. 

Hon. C. A. Wolverton, 

Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

' My Dear Mr. Wolverton : Further reference is made to your 
communication of February 12, 1947 concerning H. R. 1823, a 
bill to create an Enemy Property Commission, to provide for 
the disposal of certain enemy property, and for other purposes. 

It appears to be the purpose of the proposed legislation to 
establish a domestic Commission to adjudicate claims against 
Japan on behalf of civilians, who are citizens of the United 
States and who, while in Alaska, Guam, the Philippines, or 
Wake Island, sustained loss, damage, or injury to person or 
personal property “in consequence of hostilities or of any oper¬ 
ation of war.” The bill contemplates that all assets of the Jap¬ 
anese Government and Japanese nationals coming into the pos¬ 
session of agencies of this Government, shall, subject to certain 
exceptions, be utilized in effecting settlement'of the claims men¬ 
tioned above. Without undertaking at this time to comment in 
detail regarding all provisions of the bill, the following general 
observations are submitted. 

As you know, certain other measures have been introduced 
in the present Congress, and also in the preceding Congress, 
contemplating the liquidation of the assets in the United States 
of certain enemy countries, and the utilization of the proceeds 
in the settlement of certain claims of citizens of the United 
States against those countries for losses or damages sustained 
during the present war. In connection with such measures, the 
i Department has reported to committees of the Congress its 
agreement with the basic policy involved which contemplates, 
insofar as Germany and Japan are concerned, that plans for the 
I ultimate disposition of the funds realized from such liquidation 
should make no provision for any return or compensation, direct 
or indirect, by the United States to the former claims against 
those countries. 
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The Department has, of course, a definite interest in meas¬ 
ures designed to afford appropriate compensation with respect 
to the categories of claims falling within the scope of H. R. 
1823. However, the bill encompasses only one segment of the 
total problem, since, in addition to claims referred to in the 
bill, there exist a large number of other claims against Japan, 
such, for example, as those based upon maltreatment of pris¬ 
oners of war, and personal injury and death claims of others, 
including those resulting from the sinking of vessels on the 
high seas. Citizens of the United States have, of course, also 
sustained extensive property losses during the war. To limit 
the jurisdiction of the proposed Commission as contemplated by 
the bill would seemingly entail an excessive expenditure of 
funds, since, presumably, it. would be necessary to create one or 
more additional commissions to adjudicate other categories of 
claims not contemplated by the bill. 

With reference to provisions in the bill for payment of all 
awards rendered by the Commission with respect to the par¬ 
ticular category of claims involved, it may be observed that the 
total amount of all classes of claims against Japan, which may 
ultimately be found to be meritorious, may far exceed any 
amounts which may be realizable from Japanese assets in this 
country. It may be necessary, therefore, to scale down, within 
the limits of available funds, the amounts determined to be due 
individual claimants, unless, of course, it is intended to give 
preferential treatment to certain groups of claimants. 

It is believed that the Congress might give consideration to 
the enactment of legislation along the following lines: 

1. Requiring that Germany and Japanese assets in the 
United States be liquidated and the proceeds covered into the 
Treasury after completion of the program of administration 
and allowance of claims as required by established policies and 
existing law. (Emphasis supplied) 

2. An express declaration of legislative policy that plans for 
the ultimate disposition of such proceeds shall make no provi¬ 
sion for any return or compensation, direct or indirect, by the 
United States to the former owners. 

3. That a war claims tribunal be established vested with 
jurisdiction to adjudicate the following classes of claims on 
behalf of citizens of the United States arising during the war: 

(а) All personal injury and death claims against enemy 
states, including claims arising out of maltreatment of 
prisoners of war and civilian internees; and 

(б) All claims against enemy states involving loss or 
destruction of, or damage to, property, and with respect to 
which compensation is not otherwise provided under treaty 
stipulations or municipal war damage compensation legis¬ 
lation in any country. 
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4. Such tribunal to submit to the Congress, periodically and 
upon the completion of its functions, reports indicating the 
number, categories and amounts of claims filed against each 
enemy state, and the amounts awarded with respect thereto. 

It is suggested that in the light of the tribunal’s reports, and 
also the information which may then be available with respect 
to realizable enemy assets and reparations receipts, the Congress 
would be in a position to enact supplementary legislation pro¬ 
viding for the payment of awards, in whole or part, and on the 
basis of such priorities as it may deem just and equitable. 

Because of the urgency of the matter this letter has not been 
cleared with the Bureau of the Budget, to which a copy is being 
sent. 

Sincerely yours, 

Dean Acheson, Acting Secretary. 


Annex 2: Letter of the Attorney General Directed to 
Representative Wolverton as Chairman of the 
House Committee on Interstate and Foreign 
Commerce, Reprinted from the Same Hearings, 
p. 298, ff.: 

Office of the Attorney General, 

Washington, D. C., April S, 1917. 
Hon. Charles A. Wolverton, 

Chairman, Committee on Interstate and Foreign Commerce, 
House of Representatives, Washington, D. C. 

My Dear Mr. Chairman : This is in response to your request 
for my views relative to a bill (H. R. 1000) creating a Commis¬ 
sion to examine and render final decisions on all claims by 
American nationals who were members of the armed forces of 
the United States and who were prisoners of war of Germany, 
Italy, or Japan, for payment of its awards, and for other 
purposes. 

The bill would create an American Prisoners of War Mixed 
Claims Commission, with authority to examine and render final 
decisions and awards against the Governments of Germany, It¬ 
aly, and Japan, on behalf of members of the armed forces of the 
United States or their heirs, who were held as prisoners of war 
i subsequent to December 6, 1941. 

The decisions of the Commission would be final and binding 
on all parties. Payments of such claims as were authorized 
would be made out of the German, Italian, or Japanese special 
deposit accounts. These accounts would be created by deposit¬ 
ing with the Secretary of the Treasury all sums invested or 
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transferred by the Alien Property Custodian under the provi¬ 
sions of section 12 or section 25 of the Trading with the Enemy 
Act, as amended; all funds or property which came into the 
possession or under the control of the United States since 
December 6, 1941, which belonged to the German, Italian, or 
Japanese Governments or their nationals, and all money received 
by the United States in respect of property of such Governments 
or their nationals. 

While I am in full accord with the purposes of the bill, that 
is, the payment of war-damage claims to those persons who were 
held prisoners by Germany, Italy, or Japan, I desire to submit 
the following comments with respect to the measure. 

The bill directs itself to only one part of the problem that 
involves claims of citizens and nationals of the United States 
arising out of the war. As an example, the bill would not allow 
consideration of the claims of civilians held as prisoners of war, 
or of civilian claims for injuries sustained in the preliminary 
attacks on Pearl Harbor and Manila, or by persons injured 
when ships upon which they were traveling were destroyed by 
enemy action without warning. Further, it would make no 
provision for the consideration of claims for damage to property 
owned by citizens and nationals of the United States. 

The special deposit accounts would be created, among other 
things, by property formerly owned by the enemy governments, 
or their nationals, presently held by any civilian or military 
branch of the Government of the United States. In order to 
include such vested property in the account, the bill would 
amend section 12 of the Trading with the Enemy Act so as to 
require the Office of Alien Property to sell such property and 
to cover the proceeds of such sale into the Treasury of the 
United States. I suggest that there may be a disparity between 
the total amount of claims contemplated by the bill and the 
amount of vested property available, and that such disparity 
might result in part payment of the claims which I believe 
would be undesirable. Further, it is the policy of the Office of 
Alien Property to liquidate vested properties as rapidly as sales 
can be effected with full consideration to existing statutory 
limitations and market values. The requirement that such 
property be sold might result in an unfavorable market. The 
Seventy-Ninth Congress, in considering legislation, rejected 
similar proposals for mandatory liquidation (p. 6, S Kept. 1839, 
79th Cong.; p. 12, H Rept. 2398, 79th Cong.). 

Further, the bill would require the sale of all vested property 
without exception. The office of Alien Property has continued 
the policy established by the Alien Property Custodian of ex¬ 
cepting vested patents and related interests from the liquidation 
program. This practice follows the Government’s policy of 
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making enemy technology freely available to the American pub¬ 
lic, and was specifically approved by the Judiciary Committees 
of the Congress in connection with the debt claim legislation 
(Public Law 671, 79th Cong.). The entire problem of vested 
patents is under consideration, and it is contemplated that pro¬ 
posals for a disposition not involving sale of such patents will 
be submitted shortly to the Congress. 

The bill by providing that the awards of the Commission 
would have an absolute priority against the proceeds of the 
sales of vested property deposited in the special account would 
disrupt the administration of sections 34 and 36 of the Trading 
with the Enemy Act, as amended (Public Law 671, 79th Cong.). 
Section 34 provides that the proceeds of the sale of vested 
property should be utilized for the payment of debts owed by the 
former owners to American nationals. This direction by the 
Congress is an equitable and necessary recognition of the moral 
claims of United States creditors who, but for the vesting of 
their debtors’ property in the Alien Property Custodian, could 
have proceeded to collect their debts through the courts. Sec¬ 
tion 36 provides for the payment of taxes on such vested prop¬ 
erty for the benefit of State and local taxing authorities. Since 
the awards of the Commission under the bill might well exceed 
the proceeds of the sale of Japanese vested property, and since 
such claims would have first priority, it may be that the bill 
would foreclose the payment of the important claims contem¬ 
plated by sections 34 and 36 of the Trading with the Enemy Act. 

While the claims of American nationals who, as prisoners of 
the enemy underwent great privation and sufferings undoubt¬ 
edly would be accorded priority in any recommendation for 
payment of war-damage claims, a piecemeal approach to the 
total problem would be unfair both to other claimants and to 
the Government. Before legislating for allowance of any of 
the claims involved in this complex field, the Congress should 
be provided with full information not now available. Moreover, 
I suggest that provision for payment by specific appropriation 
is a more direct approach and would assure that any moral 
obligation of this Government to insure compensation to its 
nationals for war damages would not be dependent upon the 
uncertainties of ultimate financial settlement with enemy coun¬ 
tries or ultimate realization on vested property. At the same 
time it should, of course, be borne in mind that the final net 
proceeds of vested property, as well as any sums received by 
this Government by way of reparation from enemy countries, 
will in fact ultimately constitute an offset against any sums 
appropriated for the payment of the war damage claims of 
American nationals, as well as some slight offset against the 
general cost of the war to the United States. 
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Accordingly, it would seem appropriate that this legislation 
he broadened to provide that the proceeds of Germany, Italian, 
and Japanese vested property should he covered into the Treas¬ 
ury after completion of the program of administration and 
allowance of claims required by the Trading with the Enemy 
Act, as amended, and that a specific declaration of Congressional 
policy he made to the effect that the proceeds of such property 
should not he returned. (Emphasis supplied) 

I also suggest that consideration be given to the establish¬ 
ment of a Commission to consider the matter, that it be granted 
authority to make an immediate call for submission, within a 
specified time, of all claims by American nationals for war 
damage by reason of enemy action, and that it be required 
to submit, as soon as possible, but not later than 1 year, a full 
report of claims filed, by categories, with recommendations as 
to which categories should be allowed and in what priority. 
Such recommendations should also include a request for author¬ 
ity to proceed immediately to adjudicate claims in the categories 
recommended for priority, and for authorization of a specific 
appropriation to satisfy resulting awards. 

I have been advised by the Director of the Bureau of the 
Budget that there is no objection to the submission of this 
report. 

Sincerely yours, 


Tom Clark, 
Attorney General. 





